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1 ISSUE 

1.1 This is the first meeting following the consultation on the draft perverting the course 

of justice (PTCJ) and revised witness intimidation guidelines. This meeting will focus on 

responses regarding culpability factors, subsequent meetings will look at the responses 

regarding the rest of the draft guidelines, harm factors, sentence levels and so on.  

2 RECOMMENDATION 

2.1 At today’s meeting the Council is asked: 

• To consider the responses regarding culpability 

3 CONSIDERATION 

 

3.1 The consultation ran from 30 March to 22 June this year. In total 48 consultation 

responses were received, a list of respondents is attached at Annex A.  The reaction to the 

draft guidelines was generally positive, subject to points of detail which are discussed below. 

Road testing of the guidelines was also carried out. A summary of the findings from this is 

attached at Annex B. 

3.2 Starting with culpability factors for PTCJ, (Annex C) a number of respondents were 

concerned with the factors ‘underlying offence very serious’ in high culpability, and 

’underlying offence was not serious’ in lower culpability. The Justice Committee (JC) felt that 

it could be problematic: that they recognise that the seriousness of the underlying offence is 

an established factor for the courts to take into account, but that if the factors are to be 

included it would be beneficial to offer more guidance. For example, whether summary 

offences should be considered not serious? Without further guidance there may be 

unintended consequences when sentencers decide what constitutes a very serious offence, 

they suggest.    

3.3 Professor Alisdair Gillespie from Lancaster University was also concerned with the 

wording of the factors and suggested that mode of trial could be used to decide seriousness. 
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He suggests that, as a general principle, indictable only offences should be considered the 

most serious, with summary offences the least serious, with either way offences falling in 

between the two. Failing that he suggests adding the medium culpability factor the Council 

considered but discounted of ‘underlying offence reasonably serious’. The Justices’ Clerks’ 

Society (JCS) however felt that the wording as is in medium culpability is better than asking 

courts to decide whether the offence is somewhat or reasonably serious. 

3.4 In devising these factors the Council had felt they were self- explanatory, but a small 

number of respondents felt additional guidance was needed. The Council could add the 

additional medium culpability factor of ‘underlying offence reasonably serious’ or revise the 

factors completely and use mode of trial instead so high culpability would be ‘underlying 

offence an indictable only offence’, medium culpability would be ‘underlying offence an either 

way offence’ and lower culpability would be ‘underlying offence a summary only offence’.  

3.5 However, using the mode of trial could be misleading, as it is the seriousness of the 

offence committed, rather than the type of offence that is important. For example, a case 

involving a minor street robbery (indictable only) might be less serious than a highly planned 

burglary (either way), but under this categorisation the robbery offence would be deemed 

more serious than the burglary offence. The Council has not previously assessed the 

seriousness of cases using mode of trial before, and it is quite an arbitrary way of assessing 

cases. Further, only one respondent made this suggestion so it is proposed that this idea is 

not practical. 

 

Question 1: Does the Council wish to reword the underlying offence factors? If so, 

how would the Council wish to reword? Or just add the additional medium culpability 

factor? 

 

3.6 A small number of respondents felt that there should be a culpability factor of an 

offender holding a position within the justice system. The absence of such a factor was also 

raised by some road testing participants (page 4 of Annex B.) Professor Gillespie 

suggested that committing the offence is more serious if the person is involved within the 

justice system or has an equivalent position of authority, he suggests the office holder is 

choosing to pervert the course of justice despite having a legal or moral obligation to 

facilitate justice. Similar comments were made by the Criminal Law Solicitors’ Association 

(CLSA). Professor Gillespie goes further to suggest that where the act is linked to their job, 

such as a police holder deliberately changing a witness statement, this should go into high 

culpability, where the act is not linked, such as a Judge giving false details in a speeding 

offence, that should be in lower culpability.  
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3.7 The Council may recall that the merits of adding such a factor to step two were 

debated during guideline development, with the decision ultimately being not to include the 

factor. Given the comments made during consultation the Council may wish to revise this 

decision, although perhaps the subdivision of the purpose of the act into two factors 

suggested by Professor Gillespie is not necessary.   

 

Question 2: Does the Council wish to add a factor of ‘Offender holds a position of 

responsibility within the criminal justice system’? If so, as a culpability factor or an 

aggravating factor? 

 

3.8 A solicitor and Professor Gillespie felt that the proposed factors within medium 

culpability were too vague and asked if more could be added. As noted above Professor 

Gillespie suggested that there should be a factor relating to the underlying offence within 

medium culpability, he also suggests that ‘some planning’ is added to medium culpability. 

The Council may recall that during development the possibility of adding additional medium 

culpability factors was discussed, including ‘underlying offence reasonably serious’ and 

‘conduct was somewhat sophisticated’ but it was decided against including them. However, 

a small number of consultees thought that at least two additional factors would be helpful, so 

the Council may wish to rethink including them. Road testing participants offered mixed 

views on medium culpability, with one saying they didn’t like how medium culpability is 

treated, and two others saying that they did (page 4 of Annex B). 

 

Question 3: Does the Council want to add any additional medium culpability factors? 

Such as ‘some planning’?  

 

3.9 Women against rape and the Centre for Women’s Justice (CWJ) felt there needed to 

be better recognition of victims of domestic abuse, predominantly women, who are charged 

with this offence, and that a history of abuse may make their offending less serious. Some of 

the concerns they raised are more of a charging issue than a sentencing issue, (whether 

PTCJ should have been charged or wasting police time, the respondents raising questions 

of racial and gender discrimination.) The CWJ feel that the lower culpability factor of 

‘involved through coercion, intimidation or exploitation’ needs to deal more explicitly with the 

dynamics of domestic abuse. They suggest that a court may look at this factor and think it 

doesn’t apply in cases where an offender has not been expressly coerced into committing 

the offence. They suggest adding the words ‘or as a result of domestic abuse’ to this lower 

culpability factor. 

3.10 When used as a mitigating factor the expanded explanation for this factor does 

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/general-guideline-overarching-principles/#Step%202%20Aggravating%20and%20mitigating%20factors
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reference domestic abuse, but this additional explanation is only present for the mitigating 

factor, not the culpability factor. 

 

Question 4: Does the Council wish to make any changes as a result of the issues 

raised about victims of domestic abuse, such as adding the wording suggested to the 

lower culpability factor?  

 

Witness Intimidation guideline 

3.11 Turning now to the culpability factors in the witness intimidation guideline, (Annex D) 

a small number of respondents commented on the ‘breach of bail conditions’ high culpability 

factor. The Chief Magistrate raised a concern that as worded it could result in a 

disproportionate number of cases falling into culpability A. He asked whether a distinction 

could be drawn between those cases where the breach of bail is a breach of a condition 

expressly imposed to prevent an offence of witness intimidation, such as non-contact with 

named witnesses etc, and those cases where the breach occurs incidentally to the offence. 

He suggests the former type might fall into culpability A, and the latter into categories other 

than A. Professor Gillespie and a magistrate also raised similar concerns.  

3.12 The Chief Magistrate also suggests that the words ‘and/or protective order and/or 

after Police warning re conduct’ should be added, whichever category the factor is placed in. 

The factor as worded is in the current MCSG guideline and presumably was intended to 

cover situations where the offender breached specific bail conditions such as not to contact 

the witness, rather than a breach of any bail condition. So the high culpability factor could be 

reworded to ‘breach of specific bail conditions imposed to prevent witness intimidation’. It is 

suggested that it is not necessary to have a breach of other bail conditions in medium 

culpability- it is the breach of the bail conditions specific to the offence that indicate higher 

culpability.  

 

Question 5: Does the Council wish to reword the bail conditions factor in high 

culpability in the way suggested? Does the Council wish to add the additional 

wording suggested by the Chief Magistrate re protective orders/police warnings? 

 

3.13 A number of respondents including the Chief Magistrate were unhappy with the lower 

culpability factor ‘unplanned and/or limited in scope and duration.’ The Chief Magistrate said 

that many such offences are short, but are extremely serious, so are not lower culpability. 

Two magistrates queried whether the offence could ever truly be ‘unplanned’ and that the 

wording should be removed. West London Magistrates Bench suggested instead that it 

should be reworded to ‘contact with witness unplanned and/or limited in scope and duration’. 
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With respect to the Chief Magistrate there does need to be a lower culpability factor- some 

incidents could be chance encounters and/or brief incidents, which are not as serious as the 

types of offence in high culpability. Alternatively, the factor could be reworded with the ‘or’ 

removed, so it would only fall into lower culpability if unplanned and limited, so ‘contact with 

witness unplanned and limited in scope and duration’. The rewording suggested may help 

clarify the factor and resolve some of the concern.  

 

Question 6: Does the Council wish to reword the lower culpability factor in the way 

suggested? 

 

3.14 Some respondents, including road testing participants (page 9 of Annex B) were 

concerned with the factors relating to violence or threats of violence. The Chief Magistrate 

feels that there is a tension regarding the meaning of violence within the guideline, that as 

worded the high culpability factor of ‘actual or threat of violence to witnesses and/or their 

families’ could include a remote, as opposed to in-person threat of violence, and the medium 

factor of ‘non-violent conduct amounting to a threat’ can include in-person intimidation, as 

long as it isn’t actual violence. He asks if remote and actual contact should be treated 

equally? He suggests that instead only actual violence should be in high culpability, followed 

by threats of violence and threats of non-violence, and perhaps a factor of a threat 

calculated to have a particularly adverse impact on the victim. 

3.15 The Council of HM Circuit Judges were also concerned with the wording of these 

factors, particularly the medium culpability factor, and suggested that it is instead reworded 

to ‘non-violent conduct amounting to a threat which falls short of violence’. The JC also felt 

that the distinction between the high and medium culpability factors relating to threats could 

lead to difficulties for sentencers and asked if the factors could be made clearer. They said 

that as drafted it is unclear whether an implied threat of violence would be captured within 

high or medium culpability. West London Magistrates Bench suggested that an additional 

factor in lower culpability would help to make it clear that there must be no direct or implied 

threat of violence to the witness or their family for the offence to fall into that category. They 

propose ‘no direct or implied threat of physical violence to the witness or their family’ as a 

new lower culpability factor.     

3.16 Taking all these suggestions into account, the factors could be reworded so that in 

high culpability there is ‘actual violence to witnesses and/or their families’, in medium 

culpability there is ‘threat of violence towards witnesses and/or their families’ and then in 

lower culpability there is ‘no direct or implied threat of physical violence to the witnesses’.  

 

Question 7: Does the Council wish to reword the factors relating to violence /threats 
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in the way suggested? 

 

3.17 HM Council of District Judges also queried this factor but asked whether ‘families’ 

needed to be extended to friends and associates, saying that as worded it opens the door to 

arguments about who is a member of a family - e.g, is a girl/boyfriend family? Absent a 

rationale to restricting the factor to families they think it should be extended to friends and/or 

associates.  

3.18 They also query whether the reference should be to ‘witnesses’ in the plural - for this 

factor and the other factor in high culpability of ‘deliberately seeking out witnesses’ or should 

be in the singular - stating that any offences involving multiple witnesses would be charged 

as multiple offences. West London Magistrates Bench queried whether the reference should 

be to both a witness/juror, and the Council of HM Circuit Judges made a similar point- saying 

that perhaps a more neutral term of ‘person’ should be used than ‘witness’. This is because 

the legislation covers witnesses, potential witnesses, jurors, potential jurors or others who 

assist in an investigation. Or, ‘witness’ should be used but it should be made clear that this is 

intended to cover all persons protected by legislation.   

 

Question 8: Does the Council wish to extend the factor to include friends and 

associates?  

Question 9: Should ‘witnesses’ be changed to ‘witness’? Or should the reference be 

to witness/juror, or ‘person’?  

 

3.19 HM Council of District Judges also suggest that the high culpability factor of 

‘deliberately seeking witnesses’ may capture too many cases- that with ‘unplanned’ within 

lower culpability there does not seem to be a situation between these two possibilities which 

would fall clearly into medium culpability. Potentially then any confrontation with a witness 

which is not unplanned is likely to be raised into high culpability. A magistrate also made a 

similar point and some participants in road testing also raised concerns about the wording of 

this factor (page 9 of Annex B). To mitigate against this HM Council of District Judges 

propose a new high culpability factor of ‘offender goes to significant effort and lengths to 

seek out witness’, with a new medium culpability factor of ‘deliberate effort to find witness 

falling short of (A)’. As discussed above it is proposed that the lower culpability factor would 

be revised to ‘contact with witness unplanned and limited in scope and duration. 

 

Question 10: Does the Council wish to reword the high culpability regarding seeking 

out the witness, and create a new medium culpability version of this factor?  
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3.20 Professor Gillespie and West London Magistrates Bench both queried whether the 

reference to a vulnerable victim should be moved from an aggravating factor to a culpability 

factor. One road testing participant also stated that they didn’t think the vulnerability of the 

victim was sufficiently emphasised (page 10 of Annex B). Professor Gillespie also queries 

whether the age of the victim, if it is children or the elderly, should be a relevant factor in 

assessing culpability. He argues that with a significant disparity in age between the victim 

and the offender, the offender is deliberately exploiting the victim’s vulnerability and arguably 

using it as an additional threat. There could be a new culpability factor of ‘targeting victim on 

the basis of their vulnerability’.  

 

Question 11: Does the Council wish to move the factor ‘vulnerable victim’ from step 

two to become a culpability factor?  

 

3.21 The Magistrates Association (MA) suggest that there should be an additional high 

culpability factor of ‘hire or commission of a group or gang to intimidate witnesses’, as they 

feel this goes beyond deliberately seeking out witnesses or planned nature of conduct. This 

would add to a fairly substantial list of high culpability factors, so it may be better placed as 

an aggravating factor, albeit reworded as we no longer use the term ‘gang’. There is already 

an aggravating factor of ‘offender involves others in the conduct’, perhaps it might be better 

instead to have the standard aggravating factor of: ‘offence was committed as part of a 

group’. 

 

Question 12: Does the Council wish to add a new high culpability factor as suggested 

by the MA? Or add the standard ‘group’ aggravating factor? 

 

4 EQUALITIES 

4.1 The consultation asked specific equality and diversity questions-this was also covered 

during the road testing interviews, this information will be considered at a later meeting. 

5 IMPACT AND RISKS 

5.1 There have been no risks identified at this time.      
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37. Tim Cosham 

38. Paul Ashwell 

39. Jacqui Currie JP 



40. David King JP 

41. Jonathan Law  
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                                                                                                                      Annex B 

Perverting the Course of Justice and Witness Intimidation: road testing summary  

Introduction 

Perverting the course of justice offences cover a wide range of conduct. Despite being a serious 

Common Law and indictable-only offence, with a statutory maximum sentence of life imprisonment, 

no current guideline exists.  

Witness intimidation offences include any attempt to threaten or persuade a witness not to give 

evidence, or to give evidence in a way that is favourable to the defendant. While the Sentencing 

Guidelines Council (SGC) published Magistrates’ Court Sentencing Guidelines (MCSG) in 2008, no 

current guideline exists for use in Crown Courts. 

The Council therefore consulted on (March to June 2022) a new guideline for perverting the course 

of justice and a revised guideline for witness intimidation.  

Methodology 

Small-scale qualitative road testing took place in April 2022 to explore if the draft guidelines work as 

anticipated and to identify any issues. For perverting the course of justice, attention was paid to 

whether the guideline assists judges to sentence the broad types of behaviour under this offence. 

For witness intimidation, it was important to understand if the draft guideline reflects the more 

personal nature of the offence, as well as the broad range of cases covered. For both, sentencing 

levels are expected to remain consistent after the introduced of the new/ revised guidelines. 

As perverting the course of justice is indictable-only and the majority of witness intimidation cases 

are tried in the Crown Court, interviews were conducted with Crown Court judges only. Fifteen 

interviews were completed for perverting the course of justice; nine for witness intimidation. Each 

judge sentenced two scenarios using either the draft guideline for perverting the course of justice or 

for witness intimidation. Scenarios were based on real cases. 

Summary of main points 

• The judges felt both guidelines could be applied to the wide range of offending behaviour 

covered, and they found both guidelines were generally ‘clear’ and ‘easy to interpret’. 

• The judges felt both guidelines helped them determine the category of culpability to apply, 

although there were some conflicting views on the ‘medium’ category, and while application of 

culpability across three of the scenarios was largely consistent, it was more mixed in the 

scenario that was expected to be medium culpability. 

• The judges felt both guidelines helped them determine the category of harm to apply, with 

application of harm largely consistent across the scenarios, with the exception of one scenario 

that was on the cusp of 2/3, which was reflected in sentencing outcomes. 

• There were mixed views on the sentencing tables for perverting the course of justice: while 

some felt the ranges and starting points were ‘about right’, others noted a starting point of a 

community order (CO) ‘sends out the wrong message’, and asked for clarification on the more 

serious (A1) offences. There were no particular comments on the sentencing tables for witness 

intimidation. 

• There were mixed views on whether figures for suspended sentence orders (SSO) would be 

maintained under either guideline, with some judges perceiving these would be unchanged, 

while others felt levels would shift. 
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This paper discusses the results of road testing on the draft perverting the course of justice 

guideline, then the revised witness intimidation guideline. Summary tables for each scenario are 

presented in Annex A. 

Perverting the course of justice  

Scenario A 

 

This was expected to be medium culpability (C), medium harm (2) case, bordering C3. C2 starting 

point is nine months, range six months to one years’ custody. There are no aggravating factors; there 

are a number of mitigating factors; and a guilty plea. The sentence could therefore reduce to a six-

month suspended sentence order (SSO). Key findings are below; the summary table can be found in 

Annex A, Table 1. 

Key findings 

• Fourteen judges sentenced this as culpability C, citing factors such as it being unplanned, 

unsophisticated, and the underlying offence was not serious; one as B1. 

• As anticipated, there was some disagreement about the level of harm: three judges sentenced 

this as 2 (citing there was suspicion cast on an innocent part, some distress caused to an 

innocent party, or some delay to the course of justice), four were borderline 2/3, and eight 

stated 3 (all cited ‘limited effects of the offence’). 

• Accordingly, there were a range of starting points: the three judges selecting harm level 2 all 

chose nine months’ custody; three of the judges selecting 2/3 gave COs (one explicitly stated six 

months, the others did not) while the fourth would impose a conditional discharge2; and of the 

eight who chose level 3 harm, one chose a CO of six months, five chose higher level COs (HLCOs), 

and two chose custodial sentences (one of six months, one of nine months).  

• All 14 of the judges who completed the exercise agreed there were no aggravating factors. 

 
1 The judge noted that it wasn’t unplanned but also did not involve coercion, intimidation or exploitation so chose B. 
2 The judge felt a case of this kind ‘should not be tried in the Crown Court’ and would therefore impose a conditional 
discharge; they did not therefore complete the rest of the sentencing exercise for this scenario. 

R, aged 22, was a passenger in a car driven by her boyfriend when they were involved in an incident 

with another car. Her boyfriend had been tailgating the car in front and driving aggressively. The 

two cars then drew level at traffic lights and her boyfriend got out of the car and shouted abuse 

towards the occupant of the other car and tried to make him get out of the car to fight. The 

occupant refused and drove off. The cars drew level again and again R’s boyfriend got out of the 

car and behaved aggressively towards the other driver. The other driver did not engage and drove 

off. He called the police and told them what happened, giving the licence plate of the car R had 

been travelling in. The police interviewed R’s boyfriend who claimed that he was the victim in the 

incident, and that it was the other driver who had been abusive and threatening towards him. He 

said his girlfriend could corroborate his version of events. He then persuaded R to back up his 

version of events. The police telephoned R who maintained her boyfriend’s version of events, saying 

it was the other driver who was the instigator. The police asked her to come in for an interview to 

discuss the incident during which she admitted what the correct version of events was, that her 

boyfriend was the instigator. R was charged with perverting the course of justice. She pleaded guilty 

at the first opportunity. The court saw medical evidence stating that she suffers from depression. 

She has no previous convictions and is in her final year of university. She was very remorseful. (Her 

boyfriend was also charged with the same offence.) 
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• The majority of the judges completing the exercise noted mitigating factors such as: no previous 

convictions, remorse, and mental disorder (some noted they would require further evidence). 

Other factors mentioned were: ‘final year at university’ with one noting the possible 

‘consequence of a sentence’, another ‘thus she’s got every prospect’ and another ‘potential good 

career’, as well as ‘coercion’ or ‘under pressure’.  

• A range of pre-guilty plea final sentences were given3: two of those selecting harm level 2 gave 

six month custodial sentences, one nine months; the three selecting 2/34 all gave COs (with one 

explicitly stating six months); and a more mixed picture emerged for the eight who chose 3 – 

one would defer sentencing for six months, one stated it would be ‘the bottom of the range [in 

the table]’, two would give HLCOs, with one additionally specifying 240 hours of unpaid work 

and 15 rehabilitation activity requirement (RAR) days, one would suspend the sentence, one 

would give nine months custody, and two did not give pre-guilty plea sentences. 

• The 14 judges completing the exercise all amended their sentences in light of the guilty plea: eight 

gave various levels of CO (CO through to HLCO) with attachments such as unpaid work and RAR, 

and six judges gave SSOs. 

• When asked for their views of the final sentence, those who gave COs were generally ‘pleased’ or 

‘happy’ with their sentences, with one noting ‘the expectation is custody and at the very least a 

SSO… ordinarily I would not have considered to justify for a CO, although that is exactly the right 

disposal in this case’ and another noting they ‘cannot ever remember imposing a CO for an offence 

of this nature… this is giving a judge… some flexibility’. Those who gave SSOs were also generally 

content: one noted they were ‘very comfortable with it’, another that it ‘may appear lenient but… 

she has lost her good character – serious impact’, another that ‘she can get her life back on track 

with a suspended sentence’, one wondered ‘could I have brought it down to HLCO?’, while another 

noted a ‘HLCO would be too low’ and another noted ‘I’m not very happy about a non-custodial 

sentence for this sort of crime… I take the view it should be marked by a prison sentence’ 

Scenario B 

 

This was expected to be a high culpability (A), high harm (1) case: starting point four years, with a 

range of two to seven years’ custody. There is an aggravating factor of involving others, and mitigation 

of previous good character, however it is such a serious offence the sentence is likely to be at the top 

 
3 Some did not explicitly state a pre-guilty plea sentence. 
4 As noted, one Judge did not complete the exercise. 

W, worked as a police officer investigating the supply of class A drugs and was trusted to do 

undercover work. He falsely accused another police officer, who was also his romantic partner, of drug 

use and class A drug dealing. Over a period of months, he made phone calls to other police officers and 

agencies asserting this allegation, and also involved his brother to act out certain roles to assist in the 

conspiracy to make the allegations more believable. He also planted drugs within her possessions, for 

the investigating officers to find. His partner was arrested and spent several hours in custody following 

her arrest, and then had to wait 6 weeks while the case was investigated.  After 6 weeks she was told 

no further action would be taken, as W’s allegations were proved to be false. The court was told that 

there would be considerable further work for the authorities due to appeals against conviction from 

cases which he had had involvement in. He was found guilty after a trial. He is aged 30. It seemed the 

reason he had committed the offence was because he was jealous of her success at work and of her 

being around male colleagues. 
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of the range (seven years). Key findings are summarised below, followed by a summary of comments 

from using the guideline across both scenarios and through further questions. Table 2 is in Annex A. 

Key findings 

• All 15 judges agreed this was culpability A, citing factors such as it was sophisticated and/ or 

planned, over a sustained period of time, and the underlying offence was very serious. 

• Fourteen judges agreed this was harm 1, mainly citing there were serious consequences for an 

innocent party, and a serious impact on the administration of justice; one judge selected level 2 

stating there was suspicion cast upon, and some distress caused, to an innocent party. 

• The majority of judges chose a starting point of four years; of those who did not, one noted the 

‘quantity of drugs could make a difference to the starting point’ and therefore raised the starting 

point from four to six years, another stated eight years (but did not specify why), while a third 

had chosen A2, and chose the corresponding starting point of two years.  

• Eleven judges selected aggravating factors such as the offender involved others (six judges), 

evidence concealed/ destroyed (two judges), as well as listing other factors not specified in the 

guideline such as ‘in a position of trust’ or ‘abuse/ misuse of that position’. 

• Eight judges said there were no mitigating factors, while the remaining seven noted no previous 

convictions or previous good character.  

• There were a range of final sentences given, from three years and three months, through to 

seven years, with most sentences (12) falling between five to seven years. 

• When asked for their views of the final sentence, there were a range of views. The three judges 

who gave lower sentences (between three years and three months to three years and eight 

months) thought their sentences were ‘ok’, they had given a ‘reasonably substantial discount for 

good character [and] it didn’t seem out of kilter’, with those giving sentences between five and six 

years also generally appearing content with their sentences, noting it ‘needs a significant sentence 

for a police officer to conduct themselves like that’ and ‘it’s proportionate [to] the serious nature 

of the offence [and] I may have been tempted to go higher’, and ‘very comfortable with it’ and 

three between six and seven years noting that ‘there was no aggravating feature in terms of 

position of public duty/trust – I had to put it in to explain why I upped it to 6 years’ and ‘the range 

is not big enough for these top level crimes’ and ‘it’s a bit higher than I first thought… but the more 

you look at it… it’s hard to actually think of a more serious example’. 

Comments on the guideline 

The following summarises a small number of comments made using the guideline across both 

scenarios, with the majority coming from follow-up questions: 

• All of the judges felt the guideline could be applied to the wide range of offending behaviour 

covered by this offence, noting ‘it has broadened the way I can approach sentencing offences of 

this sort… this is much fairer’ and ‘the guideline covers a large range of activity and sentences’. 

However, a couple of judges also noted ‘it’s important to give judges leeway’ and ‘[I] imagine 

most of the factors identified will cover most cases, but there are going to be cases where judges 

may struggle to fit it in and have to use their own discretion’. 

• All of the judges felt the guideline was clear and easy to interpret. 

• All of the judges felt the guideline helped them determine the category of culpability to apply, 

although there were conflicting views on ‘medium’, with one judge noting ‘I don’t like how 

medium culpability it treated in this guideline (and others)… category B seems to be quite large’, 

while two noted they ‘quite agree that medium has to be whatever isn’t in A and C’ and ‘it is 
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quite well established now and works quite well… if you try and put too many things in medium, 

people get confused’. One also noted, under high culpability, ‘what counts as sustained? Better 

to have the quantity of activity’. 

• The majority of the judges felt the guideline helped them determine the category of harm to 

apply, however, some did raise some thoughts: one noted there’s ‘nothing really about… cost to 

the police and impact on police in terms of time spent in man hours and costs and expert costs in 

investigating the false narrative’; one that ‘when we have words like ‘some’ rather than serious 

or significant in Harm 2, there is always argument from counsel about whether this falls into 1 or 

2… [could] some guidance… be included – what is some or serious distress – like in the death by 

dangerous or manslaughter guidelines?’; another that ‘you could put “some” in front of suspicion 

in the first bullet… and on point four… add “serious or substantial”’; and one that ‘I don't 

particularly like the expression "limited effects of the offence"’. 

• There were a variety of comments about the starting points and ranges. The majority thought 

they were ‘about right’, noting these were ‘pretty much in the expected range’, ‘the law of the 

diagonal… makes sense… balancing culpability and harm’, ‘there are overlaps [which] gives 

judges the flexibility’, that ‘it’s particularly important that there is scope to pass the custody 

threshold, even in C3 – to suggest [this offence] could never pass the custody threshold would 

send out the wrong message’, while one was ‘surprised it’s four years as a starting point in A1, a 

range of up to 7 is about right’. However, six judges noted some concerns: three commented 

about the top of the range, asking for ‘extra guidance on cases above A1’, ‘[there is a] danger 

when you have a  range of CO to 7 years that some sentencers may feel 7 years is the top end… 

when it is not’ with one noting that ‘it might be useful to remind that you can go outside of the 

range – like you do in other guidelines’; two noted that a ‘starting point of a CO… sends out the 

wrong message/ is inappropriate for this perverting the course of justice; and one that they 

would like ‘more of an overlap between the ranges in C3 and B3, so the top of the range should 

be nine months in C3’. 

• In terms of the factors increasing seriousness, five judges had no suggestions for change, with 

two stating that they were ‘fairly standard’ and ‘cover everything’, and two that it’s ‘better to 

keep it short and simple because these cases are very different’ and ‘keep them general [and] 

short, don’t be over prescriptive’. The remaining six did provide some suggestions: three felt that 

‘being in a position of trust’  should be included; one noted ‘should it be concealed, destroyed or 

planted?’ while another wondered whether it should be ‘an aggravating feature or harm’; one 

thought influence of alcohol or drugs ‘doesn’t sit very well… more relates to violence’, while 

another thought it ‘could… be a mitigating factor… stupid thing to do and wouldn’t have done it 

had they been sober’ (although they noted it ‘can be dealt with on a case-by-case basis’). One 

noted a ‘risk of double counting’ between offender involves others in the conduct in aggravating 

and assessment of harm. 

• On the factors reducing seriousness, 12 judges had no suggestions for change, with two noting 

they were ‘fairly standard’, and one that they ‘cover everything’; one judge queried ‘when you’ve 

got no previous convictions and then good character and/ or exemplary conduct, do you mean 

over and above not having previous convictions? Slightly confusing because no previous 

convictions would mean someone of good character – exemplary conduct is a description of what 

you’re talking about in the sense that they got things in their like marked out as otherwise being 

a good, upstanding citizen’, and two suggested related factors: ‘being subjected to pressure to 

commit the offence depending on their social circumstance’, and ‘if you want to consider some 

kind of impact of a cultural/ religious situation, it may be something that would reduce 

seriousness/ reflect in personal mitigation, but it may be that it increases seriousness, not 
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decreases…. If something was put in, it needs to be sufficiently broad [and refer the sentencer] to 

the Equal Treatment Bench Book’. 

• Judges also provided general comments on the guideline, such as: ‘I liked it because it 

broadened the range, which is absolutely right… [previously], we felt under pressure that it had 

to be seen to be prison… this will hopefully change that dynamic’; several commented positively 

on the clear, familiar, standard format of the guidelines, for example ‘they mirror the format of 

our existing guidelines… before guidelines were introduced, there was no consistency in 

sentencing’; ‘good to see a guideline on this, beyond case law… judges do struggle sometimes 

with this type of offence’. 

• There were mixed views on whether figures for SSO would be maintained5 under the revised 

guideline: six judges felt levels wouldn’t change, noting they will ‘be about the same… the 

guideline will… make it easier to produce the sort of results that we’re already producing’, with 

one stating the ‘draft guideline, unless it’s a very minor offence, steers towards immediate 

custody… could find you’ve got more prison sentences’ but then said ‘for those below the two 

year custody, judges are under a duty to consider suspending it [and] it probably does allow for 

that in the lower categories’; one judge noted they didn’t know, ‘but… the guideline will help is 

consider cases more seriously (and rightly so), so we might get better charging decisions’; the 

remaining eight judges gave more nuanced responses: one thought figures would stay the ‘same 

for immediate custody but… the non-custodial will get split between suspended sentences and 

other disposals’, one thought there could be an increase in non-custodial sentences, with more 

COs in particular, two judges agreed there could be more COs, two thought there could be an 

increase in non-custodial sentences/decrease in immediate custody, and two thought there 

might be an increase in immediate custody. When looking at the results from the first scenario, 

which tested this, eight of the judges completing the exercise gave various forms of CO, and six 

gave SSOs.  

• The judges were asked to consider two questions relating to equality and diversity. When 

prompted to think about whether there were ‘any particular words in the guideline that may 

contribute to disparities in sentencing’, the majority did not think there were any, but some 

provided thoughts, such as: ‘it is important to emphasise being able to speak to a defendant in 

clear unambiguous language that they understand’; ‘[there] maybe cultural considerations - a lot 

of types of family issues that may affect people particularly, for example Muslim people - see 

pressures that come up on them from the mosque, from the imams telling them that Allah will 

not forgive them if they don't side with their family and things...’; ‘where medium culpability is 

defined as neither high or low, this might increase discretion and potential disparities’; and, 

‘looking at mitigation… the phrase offender was in a lesser or subordinate role… it goes far 

enough to deal with people who are under pressure… I think pressure goes beyond limited role – 

limited role in drugs might put somebody in the lowest category of culpability, but being subject 

to pressure goes beyond that… it is particularly an issue that arises in drugs where you’ve got 

young offenders subject to pressure from their peers… and a related issue for young black men in 

inner city areas. I think there’s probably some space for something else in mitigation to reflect 

that’. When asked whether they thought the guideline ‘gives enough guidance on how to deal 

with specific equality and diversity issues’, the judges generally felt it did, noting they have 

training on it and that the guidance refers them to the Equal Treatment Bench Book (ETBB; one 

 
5 It is anticipated that sentencing levels will remain consistent with levels before the new guideline is introduced. To test this, 
judges were informed that in 2020, about 400 offenders were sentenced to this type of offence, of which 51% received 
immediate custody and 42% a SSO. They were then asked what their views were regarding future volumes of immediate 
custody and SSOs, and whether they thought these figures will be maintained under the draft guideline or not.  
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noted adding ‘inclusivity, or equality and diversity’ in the box that refers to ETBB). However, four 

judges did offer some suggestions, including whether guidelines could ‘cite parts of ETBB in 

particular guidelines’, ‘make reference to the ETBB as a step in every guideline… [to] force judges 

to look at it in a more proactive way… and if there are factors from ETBB relevant to a case, to 

identify them’, noting that ‘the practical bits are very useful and could be highlighted, such as in 

the format of a compendium sidebar or dropdown menus such as in the Judicial College Trial 

Compendium’, and that ‘diversity issues are a much broader topic… a judge has to be much more 

alive to it… it is a matter we need to have more education about, probably through Judicial 

College’, but in terms of guidelines, ‘I’m not sure how you would do it’. 

 

Witness intimidation  

Scenario A 

 

This was expected to be a medium culpability (B), high harm (1): starting point one year, range of 

nine months to two years’ custody. There is an aggravating factor of commission of offence while 

under the influence of alcohol or drugs; a mitigating factor of determination and demonstration of 

steps taken to address addiction or offending behaviour; and a guilty plea. The final sentence could 

be eight months’ custody, which could be suspended. Key findings are below; Table 3 is in Annex A. 

Key findings 

• Five judges chose culpability A (citing deliberately seeking out witnesses), three chose B (citing 

non-violent conduct or a factor from A and from C and therefore it would be B), and one was 

between B and C, noting ‘there was a threat of violence but it was spontaneous and in drink’. 

• Seven judges chose harm 1 (citing contact made at the victim’s home), one was between 1 and 2 

(noting while there was serious distress, there was no impact on the administration of justice), 

and one chose 2, noting ‘it was in the vicinity of the home, but that’s because they are 

neighbours anyway’. 

• There were a range of starting points from nine months (one participant), ten months (one 

participant, one year (two participants) through to two years (four participants)6.  

• Eight judges noted the aggravating factor under the influence of alcohol with one also adding 

‘previous anti-social behaviour’; one did not state any factors. 

• Eight judges noted mitigating factors such as steps taken to address addiction (seven 

respondents) and remorse (four), with only one stating there were none. 

 
6 One judge did not state a starting point. 

The victim lived next door to the offender, C aged 50, and there had been a previous incident of 

anti-social behaviour involving the offender which she had reported to the police. The offender 

whilst drunk went to her back door, shouting and swearing and generally being abusive. He 

threatened her and said, ‘I know it’s you who called the police on me before. If you know what’s 

good for you, you’ll drop the case, or else’. This terrified the victim, who felt too scared to leave 

her house or go into her back garden in case she met the offender. She did however go ahead 

with giving evidence. The offender pleaded guilty at the first opportunity. The court heard that 

the offender had a long-standing drink problem but in recent months had gone to his GP to seek 

help for it and had been sober for a number of months, attending AA meetings. He had also 

moved away from the area to live with his daughter in an attempt to turn his life around. 
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• Pre-guilty plea final sentences ranged from a nine-month SSO, through to a custodial sentence 

of one year and eight months, with the majority agreeing it would be a sentence between one 

year and one year and eight months7. 

• For the final sentences after GP, one judge selected a six-month CO, three chose to suspend 

sentences (which were for six months, ten months and one year and two months), and five gave 

custodial sentences ranging from 28-30 weeks to one year. 

• The judges were asked their views of the final sentence: the judge who gave a CO stated ‘It’s 

below the custody threshold’’; the three who gave SSOs noted these were ‘about right’, or the 

‘same as would have passed without the guideline’; while the five who gave custodial sentences 

expressed views such as ‘the most important question would be whether to suspend it or not’, 

and ‘it is so serious to interfere with the course of justice… a suspended sentence or community 

order… [doesn’t] reflect how important it is’. 

Scenario B 

This was expected to be a high culpability (A), high harm (1) case: starting point two years, range of 

one to four years’ custody. There are aggravating factors of a recent relevant previous conviction 

and involving others in the conduct, no mitigating factors, and a small credit for a guilty plea on the 

day of the trial. The sentence could move up to three years’ custody. Key findings are presented 

below, followed by a summary of comments from using the guideline across both scenarios and 

further questioning. Table 4 is in Annex A. 

Key findings 

• All nine judges agreed it was culpability A, citing threats of violence, seeking out witnesses, and 

sophisticated and/ or planned. 

• All nine judges agreed it was harm 1, citing contact made at the victims’ home and serious 

distress caused. 

• The judges selected a range of starting points, from one year and eight months (one participant, 

noting it would ‘perhaps be slightly below the starting point’), through to four years (one 

participant who stated ‘there are a number of factors under culpability… I would increase from 

the starting point of two years’). Within that range, one judge stated two to four years, another 

three years (stating that ‘I think I go right to the top of the category and might even go above, 

but as the statutory maximum is only five years’ custody and this isn’t actual violence, it can’t be 

in the very top 20 per cent of offences’), and five selected two years.  

 
7 Two judges did not state a pre-guilty plea sentence. 

The victim was due to give evidence against her partner B for a s.20 GBH offence. He had been 

remanded in custody ahead of the trial. He recently had a previous conviction for turning up at 

her workplace with a knife. Ahead of the trial B arranged for his cellmate who had recently been 

released from prison to go to her home and put a letter through the door (while she was at 

home). The letter warned her not to turn up at court for the trial. He threatened to slash her face, 

burn her house down, burn her family and friend’s houses down, and stab her, and that he was 

willing to ‘do life’ for her. Due to his past behaviour the victim believed the threats to be very real. 

However, she reported this to the police and gave evidence at court. B, aged 35, pleaded guilty on 

the day of the trial. During the case the judge observed that a year on from the events the victim 

remained terrified.   
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• Eight judges noted the aggravating factor of previous convictions, with four also noting offence 

committed on bail, four that the offender involved others, and three also mentioning domestic 

abuse/ violence. 

• Six judges said there were no mitigating factors, while three did note the guilty plea. 

• A range of pre-guilty plea sentences were given, from two years four months to ‘outside of the 

top of the range’8. 

• The six judges who gave specific pre-guilty plea sentences all took into consideration the late 

guilty plea, and reduced their sentence to give a range of final sentences: three explicitly noted 

a ten per cent reduction, while others adjusted their sentences down (for example, from three 

years down to two years and eight months). There was a range of final sentences from one year 

and six months through to an extended sentence, with the majority (six) between two to three 

years. 

• Of those providing their views of their final sentences, two noted it was ‘about right’ or they 

were ‘happy with the sentence’, and two felt ‘easier about imposing a very severe sentence 

because it’s… acknowledged by the guideline’ or ‘the guideline gave me more confidence to go 

higher than I would have done’. 

Comments on the guideline 

The following summarises comments made using the guideline across both scenarios and through 

follow-up questions: 

• All of the judges felt the guideline could be applied to the wide range of offending behaviour 

covered by this offence, commenting that they ‘are good and work well’, ‘they cover all the 

scenes’, although one did note that ‘the one thing I think isn’t really set out in the guidelines is 

the index offence… the offence that leads to the witness intimidation’. 

• All of the judges felt the guideline was clear and easy to interpret. 

• All of the judges felt the guideline helped them determine which category of culpability to 

apply, although some did provide comments: one noted ‘I wonder if it’s possible to further 

differentiate “deliberately seeking out the witness” between medium and high culpability’, 

another whether the ‘differentiation between A, B and C could be improved’, and that they 

‘understand.. that it’s difficult to put medium culpability into words that allow for sufficient 

judicial discretion… you could roll these out… and maybe keep an eye on medium culpability to 

think whether there’s different wording’, and one noted that they were ‘not clear [about] the 

distinction between an actual or threat of violence… as well as non-violent conduct amounting to 

a threat… should it read “actual threatening violence”?’. 

• All of the judges felt the guideline helped them determine which category of harm to apply, 

although one commented that they were not sure ‘how being by the victim’s home is enough to 

put a case into category 1’. 

• The majority of judges did not have any particular comments on the starting points and ranges 

in the sentencing tables, noting, for example, ‘it’s important and right that at the bottom of 

every category… custody is a potential’, ‘sentencing ranges are appropriate’, ‘I’m glad it goes up 

to four years… I always wonder why it doesn’t go up to give years or whatever the maximum is, 

but judges know you can go above the category range if you need to’ although one did query 

whether the starting point of two years in A1 is ‘too low’. 

• Five judges had no further comments on the factors increasing seriousness, while four did raise 

suggestions: ‘not sure whether the use of social media is an aggravating factor?’, ‘should offence 

 
8 Two did not give pre-guilty plea sentences. 
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committed while on remand be included?’, ‘I would probably add a specific reference to domestic 

violence’, and ‘I would add ongoing effect on victim, also in the longer term’. 

• There were no comments on the factors reducing seriousness. 

• There were two comments on the guideline as a whole: one noted ‘I’m not quite sure that the 

vulnerability of the victim is sufficiently emphasised’, while another that ‘The Council ought to 

think whether or not totality really has a part to play in witness intimidation’ noting ‘let’s say the 

witness intimidation will get you three years, and the offence would get you three years, if a 

judge starts sating well, because of totality, I’m going to reduce that to four and a half or five 

years, it puts a bit of a premium on interfering with witnesses… if you undermine justice be 

stopping people giving evidence, it seems a bit paradoxical’. 

• Four judges thought that figures for SSO will be maintained9 under the revised guideline, while 

four thought there may be less SSO’s as there will be ‘less in “suspendable” territory’ and 

‘immediate custodial sentences might increase’, while one thought ‘in category A case[s] those 

would all end up being immediate sentence… but B and C would get us a suspended sentence, so 

it would depend on… what percentage ends up being category A’. 

• The judges were then asked to consider two questions relating to equality and diversity. When 

prompted to think about whether there were ‘any particular words in the guideline that may 

contribute to disparities in sentencing’, the majority did not think there were any, but some 

provided thoughts, such as: ‘descriptions of the level of distress are always quite difficult – difficult 

to discern between some and serious’ and another that ‘”some” and “serious” descriptions of harm 

may lead to disparity – some victims may be more able and articulate than others’; and one noted 

‘when we come to impose sentence, we have to look at whether there is a realistic prospect of 

rehabilitation… somebody who’s middle class, got a job, got family support, has gone to their GP 

and done all of the things that demonstrate they’re capable of rehabilitation is far more likely to 

get a suspended sentence… someone who is homeless, or has no family support, isn't going to have 

that same evidence to convince us that sentence can be suspended’.  When asked whether they 

thought the guideline ‘gives enough guidance on how to deal with specific equality and diversity 

issues’, some judges thought it did, with a couple referring to the ETBB, noting that was ‘enough’ 

or that ‘it is good on mental health and learning disabilities’. Others had more specific thoughts, 

such as: ‘nothing on racial/ religious issues? Possibly not able to do so?’; another that ‘there may 

need to be a separate guideline and overarching guideline for [equality and diversity]’, although 

another noted ‘we’ve got so many overarching guidelines… many times it’s not clear which one(s) 

to use in particular… could be useful to state, at Step 3, to consider any other specific guidelines?’.    

 

  

 
9 It is anticipated that sentencing levels will remain consistent with levels before the new guideline is introduced. To test this, 
judges were informed that in 2020, about 180 offenders were sentenced to this type of offence, of which 63% received an 
immediate custody and 26% an SSO. They were then asked what their views were regarding future volumes of immediate 
custody and SSO, and whether they thought these figures will be maintained under the draft guideline or not.  
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10 This was deemed category 2 harm, but could be at the very bottom, bordering 3 (limited effects of the offence), as evidenced in responses. 
11 HLCO – high level community order; MLCO – medium level community order; UPW – unpaid work; RAR – rehabilitation activity requirement. 
12 Factors in italics are not listed in the guideline. 
13 The judge noted this was ‘bottom of the range, difficult to apply a discount for the guilty plea, would say it has been taken into account but not specify how much’. 
14 The judge noted the ‘credit for the guilty plea is that the sentence is not custodial and in rejecting use of unpaid work and curfew as not appropriate’ 

 Annex A: Summary tables 
Table 1: Perverting the course of justice, Scenario A, sentenced using the draft guideline  
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C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

• Underlying offence was not 
serious 

210 • Suspicion cast upon an 
innocent party as a result of 
the offence 

• Some impact on 
administration of justice 

• Some delay caused to the 
course of justice 

9 months’ 
custody 

• None • No previous convictions 

• Remorse 

• Good character and/or exemplary conduct   

• Offender was in a lesser or subordinate 
role if acting with others/performed 
limited role under direction 

• Mental disorder 

• Age and/or lack of maturity 

9 
months’ 
custody 

6 months SSO 

1 C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

• Underlying offence was not 
serious 

• Involved through coercion, 
intimidation or exploitation 

3 • Limited effects of the offence HLCO11 • None • No previous convictions 

• Remorse 

• Mental disorder 

• Final year at university and consequence of 
sentence12 

Bottom 
of 
range13 

MLCO + 80 hours 
UPW 

2 C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

• Underlying offence was not 
serious 

2/3 • None stated HLCO 6 
months 

• None • No previous convictions 

• Age and/or lack of maturity 

• Mental disorder 

• Under pressure 

CO 6 
months 

CO 2 months 
suspended for 1 
year, UPW 

3 C • Unsophisticated nature of 
conduct 

2/3 • Some impact on 
administration of justice 

• Borderline 3 as limited effects 
of the offence 

CO 6 
months 

• None • No previous convictions 

• Age and/or lack of maturity 

• Remorse 

• Mental disorder  

• Final year at university may make a 
difference in how she is dealt with 

CO CO14 
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15 The judge noted they would ‘consider deferring the sentence for six months to see if the couple have split up, how she got on in the final part of her university, and how she was getting on 
with her depression’. 
16 The judge noted ‘not double counting’. 
17 The judge felt this ‘should not be tried in the Crown Court… and instead I would impose probably a conditional discharge… if I had to apply the guideline, it would be C2/3’. 

4 C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

• Underlying offence was not 
serious 

• Involved through coercion, 
intimidation or exploitation 

3 • Limited effects of the offence HLCO • None • No previous convictions 

• Remorse 

• Good character 

• Mental disorder  

• Final year at university, thus good prospects 

Defer 
sentence 
for 6 
months15  

Then a CO 9 
months 

5 C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

• Involved through coercion, 
intimidation or exploitation 

3 • Limited effects of the offence HLCO • None • Good character 

• Remorse 

• In a lesser or subordinate role16  

• Mental disorder (limited factor) 

• Coercion  

• Admitted at first opportunity 

HLCO, 
240 
hours 
UPW, 15 
days RAR 

HLCO, 160 hours 
UPW, 15 days 
RAR 

6 C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

2 • Suspicion cast upon an 
innocent party as a result of 
the offence 

• Some delay caused to the 
course of justice 

9 months’ 
custody 

• None • No previous convictions 

• Good character 

• Remorse 

• In a lesser or subordinate role  

• Offence wasn’t committed whilst on bail 

6 
months’ 
custody 

4 months’ 
custody 
suspended for 1 
year 

7 C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

3 • Limited effects of the offence HLCO • None • No previous convictions 

• Coercion 

Suspend
ed 
sentence 

Suspended 
sentence 

8 C • Would be a C2/317  2/3      Cond’l discharge 

9 C • None stated 3 • Limited effects of the offence 

• Dealt with pretty quickly 

CO 6 
months 

• None • Good character 

• Mental disorder 

• Pleaded guilty 

• University and potential good career 

None 
stated 

CO 100 hours 
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10 C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

• Underlying offence on the cusp 
to being medium to not serious 

• Depression (would want to 
explore to see if relevant or not) 

2/3 • Some impact on 
administration of justice 
(possibly) 

• Some delay caused to the 
course of justice (possibly) 

• Suspicion cast upon an 
innocent party as a result of 
the offence (possibly) 

6 months’ 
custody 

• None • No previous convictions 

• Good character 

• Remorse 

• In a lesser or subordinate role 

• Mental disorder (depression - would need 
more information) 

CO – 
would 
need to 
look at 
bands for 
low/med
/ high 

MLCO (possibly 
UPW) 

11 C • None stated 3 • Limited effects of the offence 

• Dealt with pretty quickly 

6 months’ 
custody 

• None • No previous convictions 

• Remorse 

None 
stated 

4 months’ 
custody 
suspended for 1 
year 

12 B • Between A and C – wasn’t 
unplanned but also not involved 
through coercion, intimidation or 
exploitation 

3 • Limited effects of the offence 

• Not much impact on 
administration of justice 

• No real delay 

9 months’ 
custody 

• None • No previous convictions 

• Good character 

• Remorse 

• In a lesser or subordinate role 

9 
months’ 
custody 

4 months’ 
custody 
suspended for 1 
year, UPW 

13 C • Unplanned and/or limited in 
scope and duration 

• Unsophisticated nature of 
conduct 

• Underlying offence not serious 

• Involved through coercion, 
intimidation or exploitation 

2 • Suspicion cast upon an 
innocent party 

• Some distress caused to 
innocent party 

9 months’ 
custody 

• None • No previous convictions 

• Mental disorder 

9 
months’ 
custody 

6 months’ 
custody 
suspended for 1 
year, UPW/ 
working with 
women course 

14 C • Unsophisticated nature of 
conduct 

• Unplanned and/or limited in 
scope and duration 

• Underlying offence not serious 

• Involved through coercion, 
intimidation or exploitation 

3 • Limited effects of the offence HLCO • None • None HLCO MLCO, RAR, UPW 

15 C • Unplanned but of some duration 

• Unsophisticated nature of 
conduct 

• Involved through coercion, 
intimidation or exploitation 

2 • Some distress caused to 
innocent party 

• Limited duration 

9 months’ 
custody 

• None • No previous convictions 

• Admitted in interview 

• GP at earliest opportunity 

6 
months’ 
custody 

4 months’ 
custody 
suspended for 1 
year, 20 RAR days 
for thinking skills 



14 
 

 
18 Judge noted that the quantity of drugs could make a difference to the starting point. 

Table 2: Perverting the course of justice, Scenario B, sentenced with the draft guideline  
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A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for an 
innocent party as a result of the 
offence 

• Serious distress caused to an 
innocent party 

• Serious impact on administration 
of justice 

• Substantial delay caused to the 
course of justice 

4 years • Offender involves others in the 
conduct 

• Previous good character 
and/or exemplary 
conduct 

7 years 

1 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for an 
innocent party 

• Serious impact on administration 
of justice 

 

4 years • Offender involved others in 
conduct 

 

• No previous convictions 5 years 

2 A • Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for innocent 
parties 

• Serious impact on administration 
of justice 

6 
years18 

• Abuse of position as police officer, 
and an undercover police officer 

• Domestic violence 

• None 6 years 

3 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

 

1 • Serious consequences for innocent 
parties 

• Serious impact on administration 
of justice 

• Substantial delay caused to the 
course of justice 

4 years • Evidence concealed/destroyed 

• Commission of another offence in 
the course of the activity 

• No previous convictions 7 years 

4 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for innocent 
parties 

• Serious impact on administration 
of justice 

 

4 years • No remorse 

• In a position of trust as a police 
officer and in relation to his 
girlfriend 

• No previous convictions 

• Good character 

• Offence was not 
committed on bail 

5 years 
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5 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for innocent 
parties 

• Serious distress caused to innocent 
party 

• Serious impact on administration 
of justice 

4 years • Offender involved others in 

conduct 

 

• None 5 years 

6 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for innocent 
parties 

• Serious impact on administration 
of justice 

• Substantial delay caused to the 
course of justice 

4 years • None (thought involvement of 
others in conduct had been taken 
care of in harm) 

• No previous convictions 3 years, 6 
months 

7 A • Sophisticated and/or planned 
nature of conduct 

 

2 • Some distress caused to an 
innocent party 

• Suspicion cast upon an innocent 
party as a result of the offence 

2 years • Offender involved others in 
conduct 

• In a position of trust as a police 
officer 

• None 3 years, 8 
months 

8 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

1 • Serious consequences for innocent 
parties 

• Serious impact on administration 
of justice 

 

4 years • Offender involved others in 
conduct 

• In a position of trust as a police 
officer 

• None 6 years 

9 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

1 • Serious consequences for innocent 
parties 

• Serious distress caused to innocent 
party 

• Serious impact on administration 
of justice 

4 years • Evidence concealed/destroyed 

• In a position of trust as a police 
officer 

 

•  None 
 

5 years 

10 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

1 • Serious consequences for innocent 
parties 

• Serious distress caused to innocent 
party 

• Some impact on administration of 
justice 

• Suspicion cast upon an innocent 
party as a result of the offence 

4 years • None • No previous convictions 

• Good character 

3 years, 3 
months 
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11 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for innocent 
parties 

• Serious impact on administration 
of justice 

• Ruined her career, long lasting 
consequences 

8 years • None • None 6-7 years 

12 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for innocent 
parties 

• Serious impact on administration 
of justice 

• Delay caused to the course of 
justice 

4 years • Offender involved others in 
conduct 

• Interfered with administration of 
justice 

• Use of position of authority – grave 
impact on public trust and 
confidence 

• None 6 years 

13 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for innocent 
parties 

• Serious distress caused to innocent 
party 

• Serious impact on administration 
of justice 

• Delay caused to the course of 
justice 

4 years • Offender involved others in 
conduct  

• Use of position of authority to add 
credibility to claim 

• Motivated by malice and hostility 

• None 5 years 

14 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

• Underlying offence very serious 

1 • Serious consequences for innocent 
parties 

• Serious distress caused to innocent 
party 

• Serious impact on administration 
of justice 

4 years • None (not double counting) • No previous convictions 5-6 years 

15 A • Conduct over a sustained period 
of time 

• Sophisticated and/or planned 
nature of conduct 

1 • Serious consequences for innocent 
parties 

• Serious distress caused to innocent 
party 

4 years • Abuse of position - serving police 
officer expected to uphold, respect 
and act within the law 

• No previous convictions 5 years, 6 
months 
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 Table 3: Witness Intimidation, Scenario A, sentenced using the draft guideline  

 
C

u
lp

 
Factors 

H
ar

m
 

Factors  SP  Aggravating factors Mitigating factors Pre-GP 
sentence 

Final sentence 

Ex
p

e
ct

ed
 s

e
n

te
n

ci
n

g 

B • Non-violent conduct 
amounting to a threat 

• Other cases that fall 
between categories A and 
C19 because: 

o Factors are present in A 
and C which balance each 
other out and/or 

o The offender’s culpability 
falls between the factors 
described in A and C 

1 • Contact made at or in 
vicinity of victim’s 
home 

• Serious distress 
caused to victim 

• Serious impact on 
administration of 
justice 

1 years’ 
custody 

• Commission of 
offence whilst 
under the 
influence of 
alcohol or drugs 

• Determination, and/or 
demonstration of steps taken to 
address addiction or offending 
behaviour 

1 years’ 
custody 

8 months’ 
custody20 

1 B • Deliberately seeking out 
witnesses (A) 

• Unplanned and/or limited 
in scope and duration (C) 

1 • None stated 9 
months 

• Under influence of 
alcohol 

• None 42-45 weeks 28-30 weeks 

2 A • Deliberately seeking out 
witnesses 

• Breach of bail conditions 

1 • Contact made at 
victim’s home 

2 years • Under influence of 
alcohol 

• Remorse 

• Steps taken to address addiction 

1 year 8 
months 

1 year 2 
months SSO 

3 A • Deliberately seeking out 
witnesses 

• Actual or threat of violence 
to witnesses and/or their 
families 

1 • Contact made at 
victim’s home 

• Distress caused to 
victim 

2 years • Under influence of 
alcohol 

• Remorse 

• Steps taken to address addiction 

1 year 3 
months 

10 months, 
suspended for 
1 year 6 
months 
 

4 B  • Deliberately seeking out 
witnesses at home 

 

1 • Distress caused to 
victim 

1 year • Under influence of 
alcohol  

• Previous anti-social 
behaviour 
 

• Pleaded guilty 1 year 8 months 
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19 Factors for A: Actual or threat of violence to witnesses and/or their families; Deliberately seeking out witnesses; Breach of bail conditions; Conduct over a sustained period of time; 
Sophisticated and/or planned nature of conduct. Factors for C: Unplanned and/or limited in scope and duration; Involved through coercion, intimidation or exploitation; Offender’s 
responsibility substantially reduced by mental disorder or learning disability 
20 Could suspend the sentence due to realistic prospects of rehabilitation. 

5 A • Deliberately seeking out 
witnesses at home 

1 • Contact made at 
victim’s home 

2 years • Under influence of 
alcohol  

 

• Remorse 

• Real prospect of rehabilitation – 
moved away 

• Pleaded guilty 

1 year 3 
months 

10 months 

6 A • Deliberately seeking out 
witnesses 

1 • Contact made at or in 
vicinity of victim’s 
home 

• Confined victim to 
home 

2 years • Under influence of 
alcohol 

• A single occasion 

• Steps taken to address 
alcoholism and moved away 

1 year 6 
months 

1 year 

7 B/C • Threat of violence to 
witnesses and/or their 
families 

2 • Contact made at or in 
vicinity of victim’s 
home (because they 
were neighbours) 

 

None 
stated 

• None • Steps taken to address 
alcoholism and moved away 

9 months, 
suspended 
sentence 

6 months, 
suspends 
sentence 

8 B • Non-violent conduct 
amounting to a threat 

1/2 • Serious distress 
caused to victim 

• No impact on admin 
of justice 

10 
months 

• Under influence of 
alcohol 

• Remorse 

• Steps taken to address issue 

• Pleaded guilty at first opportunity 

- 6 months CO 

9 A • None stated 1 • None stated 1 year • Under influence of 
alcohol 

• Steps taken to address issues and 
moving away 

- 8 months 
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 Table 4: Witness Intimidation, Scenario B, sentenced with the draft guideline 

 

C
u

lp
 

Factors 

H
ar

m
 Factors  SP  Aggravating factors Mitigating 

factors 
Pre-GP 
sentence 

Post-GP 
sentence  

Ex
p

e
ct

ed
 

A • Actual or threat of violence to 
witnesses and/or their families 

• Deliberately seeking out witnesses 

• Breach of bail conditions 

• Conduct over a sustained period of 
time 

• Sophisticated and/or planned 
nature of conduct 

1 • Contact made at or in vicinity 
of victim’s home 

• Serious distress caused to 
victim 

• Serious impact on 
administration of justice 

2 years’ 
custody 

• Previous convictions 

• Offender involves others in the 
conduct 

• None Up to 10 
per cent 
reduction 

3 years’ 
custody 

1 A • Threat of violence to witnesses 
and/or their families 

• Deliberately seeking out witnesses 

• Sophisticated and/or planned nature 
of conduct 

1 • Contact made at or in vicinity 
of victim’s home 

• Serious distress caused to 
victim 

 

2 years • Previous convictions • GP 2 years 8 
months 

2 years 4 
months 

2 A • Threat of violence to witnesses 
and/or their families 

• Deliberately seeking out witnesses 

• Sophisticated and/or planned nature 
of conduct  

1 • Contact made at or in vicinity 
of victim’s home 

• Serious distress caused to 
victim 

3 years • Previous convictions 

• Committed while on bail  

• Domestic Abuse 

• None 3 years 2 years 8 
months 

3 A • Threat of violence to witnesses 
and/or their families 

• Deliberately seeking out witnesses 

• Sophisticated and/or planned nature 
of conduct 

1 • Contact made at or in vicinity 
of victim’s home 

• Serious distress caused to 
victim 

• Risk of serious impact on 
administration of justice 

2 years • Relevant previous convictions 

• Offender involves others in conduct 

• Committed while on bail 

• GP  3 years 4 
months 

3 years 

4 A • Threat of violence to witnesses 
and/or their families 

• Planned nature of conduct 

1 • Contact made at or in vicinity 
of victim’s home (although 
delivering a letter seems like a 
loose link to someone’s house) 

2 years • Previous convictions 

• Offender involves others in conduct 

• Committed whilst on bail 

• GP 2 years 9 
months 

2 years 6 
months 
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5 A • Threat of violence to witnesses 
and/or their families 

• Deliberately seeking out witnesses 

• Sophisticated nature of conduct 

1 • Contact made at or in vicinity 
of victim’s home 

• Serious distress caused to 
victim 

 

2-4 years • Previous convictions • None Outside 
the top of 
the range 

Extended 
sentence 

6 A • Threat of violence to witnesses 
and/or their families 

• Deliberately seeking out witnesses 

• Planned nature of conduct 

1 • Contact made at or in vicinity 
of victim’s home 

• Serious distress caused to 
victim 

2 years • Previous convictions 

• Committed whilst on remand 

• Offender involved others in conduct 

• Domestic violence – level of threat 

• None 3 years 2 years 8 
months 

7 A • Threat of violence to witnesses 
and/or their families (persistent 
threat) 

 

1 • Serious distress caused to 
victim 

• Domestic violence 

1 year 8 
months 

• None • None - 1 year 6 
months 

8 A • Threat of violence to witnesses 
and/or their families 

• Deliberately seeking out witnesses 

1 • Contact made at or in vicinity 
of victim’s home 

• Serious distress caused to 
victim 

2 years • Previous convictions 

• Offender involves others in conduct 

• Domestic violence – level of threat 

• None 2 years 4 
months to 
2 years 6 
months 

2 years 2 
months 

9 A • Threat of violence to witnesses 
and/or their families 

• Deliberately seeking out witnesses 

• Sophisticated and planned nature of 
conduct 

1 • Serious distress caused to 
victim 

 

4 years • Previous convictions • None  3 years 4 
months 
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      Annex C 

 

Perverting the Course of Justice 
 
Common law 
 
Triable only on indictment 
 
Maximum: Life imprisonment 
 
 
Offence range: Community order – 7 years’ custody 
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STEP ONE 

Determining the offence category 

The court should determine the offence category with reference only to the factors in 
the table below. In order to determine the category the court should assess 
culpability and harm. 

The level of culpability is determined by weighing up all the factors of the case. 
Where there are characteristics present which fall under different levels of 
culpability the court should balance these characteristics to reach a fair 
assessment of the offender’s culpability. 

CULPABILITY 
Demonstrated by one or more of the following: 

A- High Culpability 
• Conduct over a sustained period of time 

• Sophisticated and/or planned nature of conduct 

• Underlying offence very serious 

B- Medium 
culpability  

 

• Other cases that fall between categories A and C 
because: 

o Factors are present in A and C which 
balance each other out and/or 

o The offender’s culpability falls between the 
factors described in A and C 

C- Lower culpability  • Unplanned and/or limited in scope and duration  

• Unsophisticated nature of conduct 

• Underlying offence was not serious 

• Involved through coercion, intimidation or 
exploitation  

• Offender’s responsibility substantially reduced by 
mental disorder or learning disability 

 

HARM 

The level of harm is assessed by weighing up all the factors in the case. 

Category 1 • Serious consequences for an innocent party(ies) as a 
result of the offence (for example time spent in 
custody/arrest) 

• Serious distress caused to innocent party (for example 
loss of reputation) 

• Serious impact on administration of justice 

• Substantial delay caused to the course of justice 

Category 2 • Suspicion cast upon an innocent party as a result of the 
offence 

• Some distress caused to innocent party 

• Some impact on administration of justice 

• Some delay caused to the course of justice 

Category 3 • Limited effects of the offence 
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STEP TWO 

Starting point and category range 

 

Having determined the category at step one, the court should use the 
corresponding starting point to reach a sentence within the category range 
below. The starting point applies to all offenders irrespective of plea or 
previous convictions 

 
 

Harm Culpability 

A B C 

Category 1 Starting Point               
4 years’ custody 

Category Range 

2 - 7 years’ 
custody 

Starting Point              
2 years’ custody 

Category Range 

1 -4 years’ custody 

Starting Point             
1 years’ custody 

Category Range 

9 months - 2 
years’ custody 

Category 2 
Starting Point               

2 years’ custody 

Category Range 

1 -4 years’ custody 

Starting Point              
1 years’ custody 

Category Range 

9 months - 2 
years’ custody 

Starting Point             
9 months’ custody 

Category Range 

6 months - 1 
years’ custody 

Category 3 Starting Point                
1 years’ custody 

Category Range 

9 months - 2 
years’ custody 

 
 

Starting Point              
9 months’ custody 

Category Range 

6 months - 1 
years’ custody 

 

Starting Point             
High level 

community order 

Category Range 

Medium level 
community order - 
6 months custody 

Below is a non-exhaustive list of additional elements providing the context of the 
offence and factors relating to the offender.  Identify whether a combination of these 
or other relevant factors should result in any upward or downward adjustment from 
the sentence arrived at so far. 

 

Factors increasing seriousness 

Statutory aggravating factors: 

• Previous convictions, having regard to a) the nature of the offence to which the 
conviction relates and its relevance to the current offence; and b) the time that 
has elapsed since the conviction 

• Offence committed whilst on bail 

 

Other aggravating factors: 

• Offender involves others in the conduct 

• Vulnerable victim 

• Commission of offence whilst under the influence of alcohol or drugs  
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• Evidence concealed/destroyed 

• Offence committed on licence or post sentence supervision or while subject to 
court order(s) 

 

 

Factors reducing seriousness or reflecting personal mitigation 

• No previous convictions or no relevant/recent convictions 

• Remorse  

• Good character and/or exemplary conduct 

• The offender was in a lesser or subordinate role if acting with others/performed 
limited role under direction  

• Determination, and/or demonstration of steps taken to address addiction or 
offending behaviour 

• Physical disability or serious medical conditions requiring urgent, intensive or 
long-term treatment 

• Mental disorder, learning disability (where not taken into account at step one) 

• Age and/or lack of maturity  

• Sole or primary carer for dependent relatives 

 
 

STEP THREE 
Consider any factors which indicate a reduction for assistance to the 
prosecution 
The court should take into account section 74 of the Sentencing Code (reduction in 
sentence for assistance to prosecution) and any other rule of law by virtue of which an 
offender may receive a discounted sentence in consequence of assistance given (or 
offered) to the prosecutor or investigator. 

 

STEP FOUR 
Reduction for guilty pleas 
The court should take account of any potential reduction for a guilty plea in accordance 
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty 
Plea guideline. 

 

STEP FIVE 
Totality principle 
If sentencing an offender for more than one offence, or where the offender is already 
serving a sentence, consider whether the total sentence is just and proportionate to 
the overall offending behaviour in accordance with the Totality guideline. 

 

STEP SIX 
Compensation and ancillary orders 
In all cases, the court should consider whether to make compensation and/or other 
ancillary orders. Where the offence has resulted in personal injury, loss or damage 
the court must give reasons if it decides not to order compensation (Sentencing 
Code, s.55).  
• Ancillary orders – Magistrates’ Court 
• Ancillary orders – Crown Court Compendium 

 

https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/
https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sentencingcouncil.org.uk%2Fexplanatory-material%2Fcrown-court%2Fitem%2Fancillary-orders%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fJI8toxJwaR8luUhydOmdVQTbUMDST2OiM1wwQgpqEk%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.judiciary.gov.uk%2Fpublications%2Fcrown-court-bench-book-directing-the-jury-2%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=MRfAN1wcwQ3XsfHPENTIVscpXTXthss092x%2Fqm49GSo%3D&reserved=0
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STEP SEVEN 
Reasons 
Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the 
effect of, the sentence. 

 
 

STEP EIGHT 
Consideration for time spent on bail 
The court must consider whether to give credit for time spent on bail in accordance 
with section 240A of the Criminal Justice Act 2003 and section 52 of the Sentencing 
Code 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted


6 
 

 
 
 
 

Blank page 
 



1 
 

        Annex D 

 
Witness Intimidation 
 
Criminal Justice and Public Order Act 1994, s.51(1) and s.51(2) 
 
Triable either way 
 
Maximum:  5 years’ custody 
 
Offence range: Community Order- 4 years’ custody 
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STEP ONE 

Determining the offence category 

The court should determine the offence category with reference only to the factors in 
the table below. In order to determine the category the court should assess 
culpability and harm. 

The level of culpability is determined by weighing up all the factors of the case. 
Where there are characteristics present which fall under different levels of 
culpability the court should balance these characteristics to reach a fair 
assessment of the offender’s culpability. 

CULPABILITY 
Demonstrated by one or more of the following: 

A- High Culpability 
• Actual or threat of violence to witnesses and/or their 

families  

• Deliberately seeking out witnesses 

• Breach of bail conditions 

• Conduct over a sustained period of time  

• Sophisticated and/or planned nature of conduct 

B- Medium 
culpability  

 

• Non-violent conduct amounting to a threat  

• Other cases that fall between categories A and C 
because: 

o Factors are present in A and C which 
balance each other out and/or 

o The offender’s culpability falls between the 
factors described in A and C 

C- Lower culpability  • Unplanned and/or limited in scope and duration 

• Involved through coercion, intimidation or 
exploitation  

• Offender’s responsibility substantially reduced by 
mental disorder or learning disability 

HARM 

The level of harm is assessed by weighing up all the factors in the case. 

Category 1 • Contact made at or in vicinity of victim’s home 

• Serious distress caused to victim 

• Serious impact on administration of justice 

Category 2 • Some distress caused to the victim 

• Some impact on administration of justice 

Category 3 • Limited effects of the offence  
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STEP TWO 

Starting point and category range 

 

Having determined the category at step one, the court should use the 
corresponding starting point to reach a sentence within the category range below. 
The starting point applies to all offenders irrespective of plea or previous 
convictions 

 

Harm Culpability 

A B C 

Category 1 Starting Point               
2 years’ custody 

Category Range 

1 -4 years’ custody 
 
 

Starting Point              
1 years’ custody 

Category Range 

9 months-2 years’ 
custody 

Starting Point             
9 months’ custody 

Category Range 

6 months - 1 
years’ custody 

Category 2 Starting Point               
1 years’ custody 

Category Range 

9 months -2 years’ 
custody 

 
 

Starting Point              
9 months’ custody 

Category Range 

6 months - 1 
years’ custody 

Starting Point             
6 months custody 

Category Range 

High level 
community order - 
9 months’ custody 

Category 3 Starting Point                
9 months’ custody 

Category Range 

6 months -1 years’ 
custody 

 
 
 

Starting Point              
6 months custody 

Category Range 

High level 
community order – 
9 months’ custody 

Starting Point             
Medium level 

community order 

Category Range 

Low level 
community order – 
6 months custody 

Below is a non-exhaustive list of additional elements providing the context of the 
offence and factors relating to the offender.  Identify whether a combination of these 
or other relevant factors should result in any upward or downward adjustment from 
the sentence arrived at so far. 

 

Factors increasing seriousness 

Statutory aggravating factors: 

• Previous convictions, having regard to a) the nature of the offence to which the 
conviction relates and its relevance to the current offence; and b) the time that 
has elapsed since the conviction 

• Offence committed whilst on bail 

Other aggravating factors: 

• Offender involves others in the conduct 

• Use of social media  
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• Vulnerable victim 

• Commission of offence whilst under the influence of alcohol or drugs  

• Evidence concealed/destroyed 

• Offence committed on licence or post sentence supervision or while subject to 
court order(s) 

 

 

Factors reducing seriousness or reflecting personal mitigation 

• No previous convictions or no relevant/recent convictions 

• Remorse  

• Good character and/or exemplary conduct 

• The offender was in a lesser or subordinate role if acting with others/performed 
limited role under direction  

• Determination, and/or demonstration of steps taken to address addiction or 
offending behaviour. 

• Physical disability or serious medical conditions requiring urgent, intensive or 
long-term treatment 

• Mental disorder, learning disability (where not taken into account at step one) 

• Age and/or lack of maturity  

• Sole or primary carer for dependent relatives 
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STEP THREE 
Consider any factors which indicate a reduction for assistance to the 
prosecution 
The court should take into account section 74 of the Sentencing Code (reduction in 
sentence for assistance to prosecution) and any other rule of law by virtue of which an 
offender may receive a discounted sentence in consequence of assistance given (or 
offered) to the prosecutor or investigator. 

 

STEP FOUR 
Reduction for guilty pleas 
The court should take account of any potential reduction for a guilty plea in accordance 
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty 
Plea guideline. 

 

STEP FIVE 
Totality principle 
If sentencing an offender for more than one offence, or where the offender is already 
serving a sentence, consider whether the total sentence is just and proportionate to 
the overall offending behaviour in accordance with the Totality guideline. 

 

STEP SIX 
Compensation and ancillary orders 
In all cases, the court should consider whether to make compensation and/or other 
ancillary orders. Where the offence has resulted in personal injury, loss or damage 
the court must give reasons if it decides not to order compensation (Sentencing 
Code, s.55).  
• Ancillary orders – Magistrates’ Court 
• Ancillary orders – Crown Court Compendium 
 

 

STEP SEVEN 
Reasons 
Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the 
effect of, the sentence. 

 

STEP EIGHT 
Consideration for time spent on bail 
The court must consider whether to give credit for time spent on bail in accordance 
with section 240A of the Criminal Justice Act 2003 and section 52 of the Sentencing 
Code 

 
 
  
 
 
 
 
 
 
 
 
 
 

https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
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                                                                                                                      Annex B 


Perverting the Course of Justice and Witness Intimidation: road testing summary  


Introduction 


Perverting the course of justice offences cover a wide range of conduct. Despite being a serious 


Common Law and indictable-only offence, with a statutory maximum sentence of life imprisonment, 


no current guideline exists.  


Witness intimidation offences include any attempt to threaten or persuade a witness not to give 


evidence, or to give evidence in a way that is favourable to the defendant. While the Sentencing 


Guidelines Council (SGC) published Magistrates’ Court Sentencing Guidelines (MCSG) in 2008, no 


current guideline exists for use in Crown Courts. 


The Council therefore consulted on (March to June 2022) a new guideline for perverting the course 


of justice and a revised guideline for witness intimidation.  


Methodology 


Small-scale qualitative road testing took place in April 2022 to explore if the draft guidelines work as 


anticipated and to identify any issues. For perverting the course of justice, attention was paid to 


whether the guideline assists judges to sentence the broad types of behaviour under this offence. 


For witness intimidation, it was important to understand if the draft guideline reflects the more 


personal nature of the offence, as well as the broad range of cases covered. For both, sentencing 


levels are expected to remain consistent after the introduced of the new/ revised guidelines. 


As perverting the course of justice is indictable-only and the majority of witness intimidation cases 


are tried in the Crown Court, interviews were conducted with Crown Court judges only. Fifteen 


interviews were completed for perverting the course of justice; nine for witness intimidation. Each 


judge sentenced two scenarios using either the draft guideline for perverting the course of justice or 


for witness intimidation. Scenarios were based on real cases. 


Summary of main points 


• The judges felt both guidelines could be applied to the wide range of offending behaviour 


covered, and they found both guidelines were generally ‘clear’ and ‘easy to interpret’. 


• The judges felt both guidelines helped them determine the category of culpability to apply, 


although there were some conflicting views on the ‘medium’ category, and while application of 


culpability across three of the scenarios was largely consistent, it was more mixed in the 


scenario that was expected to be medium culpability. 


• The judges felt both guidelines helped them determine the category of harm to apply, with 


application of harm largely consistent across the scenarios, with the exception of one scenario 


that was on the cusp of 2/3, which was reflected in sentencing outcomes. 


• There were mixed views on the sentencing tables for perverting the course of justice: while 


some felt the ranges and starting points were ‘about right’, others noted a starting point of a 


community order (CO) ‘sends out the wrong message’, and asked for clarification on the more 


serious (A1) offences. There were no particular comments on the sentencing tables for witness 


intimidation. 


• There were mixed views on whether figures for suspended sentence orders (SSO) would be 


maintained under either guideline, with some judges perceiving these would be unchanged, 


while others felt levels would shift. 
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This paper discusses the results of road testing on the draft perverting the course of justice 


guideline, then the revised witness intimidation guideline. Summary tables for each scenario are 


presented in Annex A. 


Perverting the course of justice  


Scenario A 


 


This was expected to be medium culpability (C), medium harm (2) case, bordering C3. C2 starting 


point is nine months, range six months to one years’ custody. There are no aggravating factors; there 


are a number of mitigating factors; and a guilty plea. The sentence could therefore reduce to a six-


month suspended sentence order (SSO). Key findings are below; the summary table can be found in 


Annex A, Table 1. 


Key findings 


• Fourteen judges sentenced this as culpability C, citing factors such as it being unplanned, 


unsophisticated, and the underlying offence was not serious; one as B1. 


• As anticipated, there was some disagreement about the level of harm: three judges sentenced 


this as 2 (citing there was suspicion cast on an innocent part, some distress caused to an 


innocent party, or some delay to the course of justice), four were borderline 2/3, and eight 


stated 3 (all cited ‘limited effects of the offence’). 


• Accordingly, there were a range of starting points: the three judges selecting harm level 2 all 


chose nine months’ custody; three of the judges selecting 2/3 gave COs (one explicitly stated six 


months, the others did not) while the fourth would impose a conditional discharge2; and of the 


eight who chose level 3 harm, one chose a CO of six months, five chose higher level COs (HLCOs), 


and two chose custodial sentences (one of six months, one of nine months).  


• All 14 of the judges who completed the exercise agreed there were no aggravating factors. 


 
1 The judge noted that it wasn’t unplanned but also did not involve coercion, intimidation or exploitation so chose B. 
2 The judge felt a case of this kind ‘should not be tried in the Crown Court’ and would therefore impose a conditional 
discharge; they did not therefore complete the rest of the sentencing exercise for this scenario. 


R, aged 22, was a passenger in a car driven by her boyfriend when they were involved in an incident 


with another car. Her boyfriend had been tailgating the car in front and driving aggressively. The 


two cars then drew level at traffic lights and her boyfriend got out of the car and shouted abuse 


towards the occupant of the other car and tried to make him get out of the car to fight. The 


occupant refused and drove off. The cars drew level again and again R’s boyfriend got out of the 


car and behaved aggressively towards the other driver. The other driver did not engage and drove 


off. He called the police and told them what happened, giving the licence plate of the car R had 


been travelling in. The police interviewed R’s boyfriend who claimed that he was the victim in the 


incident, and that it was the other driver who had been abusive and threatening towards him. He 


said his girlfriend could corroborate his version of events. He then persuaded R to back up his 


version of events. The police telephoned R who maintained her boyfriend’s version of events, saying 


it was the other driver who was the instigator. The police asked her to come in for an interview to 


discuss the incident during which she admitted what the correct version of events was, that her 


boyfriend was the instigator. R was charged with perverting the course of justice. She pleaded guilty 


at the first opportunity. The court saw medical evidence stating that she suffers from depression. 


She has no previous convictions and is in her final year of university. She was very remorseful. (Her 


boyfriend was also charged with the same offence.) 
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• The majority of the judges completing the exercise noted mitigating factors such as: no previous 


convictions, remorse, and mental disorder (some noted they would require further evidence). 


Other factors mentioned were: ‘final year at university’ with one noting the possible 


‘consequence of a sentence’, another ‘thus she’s got every prospect’ and another ‘potential good 


career’, as well as ‘coercion’ or ‘under pressure’.  


• A range of pre-guilty plea final sentences were given3: two of those selecting harm level 2 gave 


six month custodial sentences, one nine months; the three selecting 2/34 all gave COs (with one 


explicitly stating six months); and a more mixed picture emerged for the eight who chose 3 – 


one would defer sentencing for six months, one stated it would be ‘the bottom of the range [in 


the table]’, two would give HLCOs, with one additionally specifying 240 hours of unpaid work 


and 15 rehabilitation activity requirement (RAR) days, one would suspend the sentence, one 


would give nine months custody, and two did not give pre-guilty plea sentences. 


• The 14 judges completing the exercise all amended their sentences in light of the guilty plea: eight 


gave various levels of CO (CO through to HLCO) with attachments such as unpaid work and RAR, 


and six judges gave SSOs. 


• When asked for their views of the final sentence, those who gave COs were generally ‘pleased’ or 


‘happy’ with their sentences, with one noting ‘the expectation is custody and at the very least a 


SSO… ordinarily I would not have considered to justify for a CO, although that is exactly the right 


disposal in this case’ and another noting they ‘cannot ever remember imposing a CO for an offence 


of this nature… this is giving a judge… some flexibility’. Those who gave SSOs were also generally 


content: one noted they were ‘very comfortable with it’, another that it ‘may appear lenient but… 


she has lost her good character – serious impact’, another that ‘she can get her life back on track 


with a suspended sentence’, one wondered ‘could I have brought it down to HLCO?’, while another 


noted a ‘HLCO would be too low’ and another noted ‘I’m not very happy about a non-custodial 


sentence for this sort of crime… I take the view it should be marked by a prison sentence’ 


Scenario B 


 


This was expected to be a high culpability (A), high harm (1) case: starting point four years, with a 


range of two to seven years’ custody. There is an aggravating factor of involving others, and mitigation 


of previous good character, however it is such a serious offence the sentence is likely to be at the top 


 
3 Some did not explicitly state a pre-guilty plea sentence. 
4 As noted, one Judge did not complete the exercise. 


W, worked as a police officer investigating the supply of class A drugs and was trusted to do 


undercover work. He falsely accused another police officer, who was also his romantic partner, of drug 


use and class A drug dealing. Over a period of months, he made phone calls to other police officers and 


agencies asserting this allegation, and also involved his brother to act out certain roles to assist in the 


conspiracy to make the allegations more believable. He also planted drugs within her possessions, for 


the investigating officers to find. His partner was arrested and spent several hours in custody following 


her arrest, and then had to wait 6 weeks while the case was investigated.  After 6 weeks she was told 


no further action would be taken, as W’s allegations were proved to be false. The court was told that 


there would be considerable further work for the authorities due to appeals against conviction from 


cases which he had had involvement in. He was found guilty after a trial. He is aged 30. It seemed the 


reason he had committed the offence was because he was jealous of her success at work and of her 


being around male colleagues. 
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of the range (seven years). Key findings are summarised below, followed by a summary of comments 


from using the guideline across both scenarios and through further questions. Table 2 is in Annex A. 


Key findings 


• All 15 judges agreed this was culpability A, citing factors such as it was sophisticated and/ or 


planned, over a sustained period of time, and the underlying offence was very serious. 


• Fourteen judges agreed this was harm 1, mainly citing there were serious consequences for an 


innocent party, and a serious impact on the administration of justice; one judge selected level 2 


stating there was suspicion cast upon, and some distress caused, to an innocent party. 


• The majority of judges chose a starting point of four years; of those who did not, one noted the 


‘quantity of drugs could make a difference to the starting point’ and therefore raised the starting 


point from four to six years, another stated eight years (but did not specify why), while a third 


had chosen A2, and chose the corresponding starting point of two years.  


• Eleven judges selected aggravating factors such as the offender involved others (six judges), 


evidence concealed/ destroyed (two judges), as well as listing other factors not specified in the 


guideline such as ‘in a position of trust’ or ‘abuse/ misuse of that position’. 


• Eight judges said there were no mitigating factors, while the remaining seven noted no previous 


convictions or previous good character.  


• There were a range of final sentences given, from three years and three months, through to 


seven years, with most sentences (12) falling between five to seven years. 


• When asked for their views of the final sentence, there were a range of views. The three judges 


who gave lower sentences (between three years and three months to three years and eight 


months) thought their sentences were ‘ok’, they had given a ‘reasonably substantial discount for 


good character [and] it didn’t seem out of kilter’, with those giving sentences between five and six 


years also generally appearing content with their sentences, noting it ‘needs a significant sentence 


for a police officer to conduct themselves like that’ and ‘it’s proportionate [to] the serious nature 


of the offence [and] I may have been tempted to go higher’, and ‘very comfortable with it’ and 


three between six and seven years noting that ‘there was no aggravating feature in terms of 


position of public duty/trust – I had to put it in to explain why I upped it to 6 years’ and ‘the range 


is not big enough for these top level crimes’ and ‘it’s a bit higher than I first thought… but the more 


you look at it… it’s hard to actually think of a more serious example’. 


Comments on the guideline 


The following summarises a small number of comments made using the guideline across both 


scenarios, with the majority coming from follow-up questions: 


• All of the judges felt the guideline could be applied to the wide range of offending behaviour 


covered by this offence, noting ‘it has broadened the way I can approach sentencing offences of 


this sort… this is much fairer’ and ‘the guideline covers a large range of activity and sentences’. 


However, a couple of judges also noted ‘it’s important to give judges leeway’ and ‘[I] imagine 


most of the factors identified will cover most cases, but there are going to be cases where judges 


may struggle to fit it in and have to use their own discretion’. 


• All of the judges felt the guideline was clear and easy to interpret. 


• All of the judges felt the guideline helped them determine the category of culpability to apply, 


although there were conflicting views on ‘medium’, with one judge noting ‘I don’t like how 


medium culpability it treated in this guideline (and others)… category B seems to be quite large’, 


while two noted they ‘quite agree that medium has to be whatever isn’t in A and C’ and ‘it is 
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quite well established now and works quite well… if you try and put too many things in medium, 


people get confused’. One also noted, under high culpability, ‘what counts as sustained? Better 


to have the quantity of activity’. 


• The majority of the judges felt the guideline helped them determine the category of harm to 


apply, however, some did raise some thoughts: one noted there’s ‘nothing really about… cost to 


the police and impact on police in terms of time spent in man hours and costs and expert costs in 


investigating the false narrative’; one that ‘when we have words like ‘some’ rather than serious 


or significant in Harm 2, there is always argument from counsel about whether this falls into 1 or 


2… [could] some guidance… be included – what is some or serious distress – like in the death by 


dangerous or manslaughter guidelines?’; another that ‘you could put “some” in front of suspicion 


in the first bullet… and on point four… add “serious or substantial”’; and one that ‘I don't 


particularly like the expression "limited effects of the offence"’. 


• There were a variety of comments about the starting points and ranges. The majority thought 


they were ‘about right’, noting these were ‘pretty much in the expected range’, ‘the law of the 


diagonal… makes sense… balancing culpability and harm’, ‘there are overlaps [which] gives 


judges the flexibility’, that ‘it’s particularly important that there is scope to pass the custody 


threshold, even in C3 – to suggest [this offence] could never pass the custody threshold would 


send out the wrong message’, while one was ‘surprised it’s four years as a starting point in A1, a 


range of up to 7 is about right’. However, six judges noted some concerns: three commented 


about the top of the range, asking for ‘extra guidance on cases above A1’, ‘[there is a] danger 


when you have a  range of CO to 7 years that some sentencers may feel 7 years is the top end… 


when it is not’ with one noting that ‘it might be useful to remind that you can go outside of the 


range – like you do in other guidelines’; two noted that a ‘starting point of a CO… sends out the 


wrong message/ is inappropriate for this perverting the course of justice; and one that they 


would like ‘more of an overlap between the ranges in C3 and B3, so the top of the range should 


be nine months in C3’. 


• In terms of the factors increasing seriousness, five judges had no suggestions for change, with 


two stating that they were ‘fairly standard’ and ‘cover everything’, and two that it’s ‘better to 


keep it short and simple because these cases are very different’ and ‘keep them general [and] 


short, don’t be over prescriptive’. The remaining six did provide some suggestions: three felt that 


‘being in a position of trust’  should be included; one noted ‘should it be concealed, destroyed or 


planted?’ while another wondered whether it should be ‘an aggravating feature or harm’; one 


thought influence of alcohol or drugs ‘doesn’t sit very well… more relates to violence’, while 


another thought it ‘could… be a mitigating factor… stupid thing to do and wouldn’t have done it 


had they been sober’ (although they noted it ‘can be dealt with on a case-by-case basis’). One 


noted a ‘risk of double counting’ between offender involves others in the conduct in aggravating 


and assessment of harm. 


• On the factors reducing seriousness, 12 judges had no suggestions for change, with two noting 


they were ‘fairly standard’, and one that they ‘cover everything’; one judge queried ‘when you’ve 


got no previous convictions and then good character and/ or exemplary conduct, do you mean 


over and above not having previous convictions? Slightly confusing because no previous 


convictions would mean someone of good character – exemplary conduct is a description of what 


you’re talking about in the sense that they got things in their like marked out as otherwise being 


a good, upstanding citizen’, and two suggested related factors: ‘being subjected to pressure to 


commit the offence depending on their social circumstance’, and ‘if you want to consider some 


kind of impact of a cultural/ religious situation, it may be something that would reduce 


seriousness/ reflect in personal mitigation, but it may be that it increases seriousness, not 
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decreases…. If something was put in, it needs to be sufficiently broad [and refer the sentencer] to 


the Equal Treatment Bench Book’. 


• Judges also provided general comments on the guideline, such as: ‘I liked it because it 


broadened the range, which is absolutely right… [previously], we felt under pressure that it had 


to be seen to be prison… this will hopefully change that dynamic’; several commented positively 


on the clear, familiar, standard format of the guidelines, for example ‘they mirror the format of 


our existing guidelines… before guidelines were introduced, there was no consistency in 


sentencing’; ‘good to see a guideline on this, beyond case law… judges do struggle sometimes 


with this type of offence’. 


• There were mixed views on whether figures for SSO would be maintained5 under the revised 


guideline: six judges felt levels wouldn’t change, noting they will ‘be about the same… the 


guideline will… make it easier to produce the sort of results that we’re already producing’, with 


one stating the ‘draft guideline, unless it’s a very minor offence, steers towards immediate 


custody… could find you’ve got more prison sentences’ but then said ‘for those below the two 


year custody, judges are under a duty to consider suspending it [and] it probably does allow for 


that in the lower categories’; one judge noted they didn’t know, ‘but… the guideline will help is 


consider cases more seriously (and rightly so), so we might get better charging decisions’; the 


remaining eight judges gave more nuanced responses: one thought figures would stay the ‘same 


for immediate custody but… the non-custodial will get split between suspended sentences and 


other disposals’, one thought there could be an increase in non-custodial sentences, with more 


COs in particular, two judges agreed there could be more COs, two thought there could be an 


increase in non-custodial sentences/decrease in immediate custody, and two thought there 


might be an increase in immediate custody. When looking at the results from the first scenario, 


which tested this, eight of the judges completing the exercise gave various forms of CO, and six 


gave SSOs.  


• The judges were asked to consider two questions relating to equality and diversity. When 


prompted to think about whether there were ‘any particular words in the guideline that may 


contribute to disparities in sentencing’, the majority did not think there were any, but some 


provided thoughts, such as: ‘it is important to emphasise being able to speak to a defendant in 


clear unambiguous language that they understand’; ‘[there] maybe cultural considerations - a lot 


of types of family issues that may affect people particularly, for example Muslim people - see 


pressures that come up on them from the mosque, from the imams telling them that Allah will 


not forgive them if they don't side with their family and things...’; ‘where medium culpability is 


defined as neither high or low, this might increase discretion and potential disparities’; and, 


‘looking at mitigation… the phrase offender was in a lesser or subordinate role… it goes far 


enough to deal with people who are under pressure… I think pressure goes beyond limited role – 


limited role in drugs might put somebody in the lowest category of culpability, but being subject 


to pressure goes beyond that… it is particularly an issue that arises in drugs where you’ve got 


young offenders subject to pressure from their peers… and a related issue for young black men in 


inner city areas. I think there’s probably some space for something else in mitigation to reflect 


that’. When asked whether they thought the guideline ‘gives enough guidance on how to deal 


with specific equality and diversity issues’, the judges generally felt it did, noting they have 


training on it and that the guidance refers them to the Equal Treatment Bench Book (ETBB; one 


 
5 It is anticipated that sentencing levels will remain consistent with levels before the new guideline is introduced. To test this, 
judges were informed that in 2020, about 400 offenders were sentenced to this type of offence, of which 51% received 
immediate custody and 42% a SSO. They were then asked what their views were regarding future volumes of immediate 
custody and SSOs, and whether they thought these figures will be maintained under the draft guideline or not.  
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noted adding ‘inclusivity, or equality and diversity’ in the box that refers to ETBB). However, four 


judges did offer some suggestions, including whether guidelines could ‘cite parts of ETBB in 


particular guidelines’, ‘make reference to the ETBB as a step in every guideline… [to] force judges 


to look at it in a more proactive way… and if there are factors from ETBB relevant to a case, to 


identify them’, noting that ‘the practical bits are very useful and could be highlighted, such as in 


the format of a compendium sidebar or dropdown menus such as in the Judicial College Trial 


Compendium’, and that ‘diversity issues are a much broader topic… a judge has to be much more 


alive to it… it is a matter we need to have more education about, probably through Judicial 


College’, but in terms of guidelines, ‘I’m not sure how you would do it’. 


 


Witness intimidation  


Scenario A 


 


This was expected to be a medium culpability (B), high harm (1): starting point one year, range of 


nine months to two years’ custody. There is an aggravating factor of commission of offence while 


under the influence of alcohol or drugs; a mitigating factor of determination and demonstration of 


steps taken to address addiction or offending behaviour; and a guilty plea. The final sentence could 


be eight months’ custody, which could be suspended. Key findings are below; Table 3 is in Annex A. 


Key findings 


• Five judges chose culpability A (citing deliberately seeking out witnesses), three chose B (citing 


non-violent conduct or a factor from A and from C and therefore it would be B), and one was 


between B and C, noting ‘there was a threat of violence but it was spontaneous and in drink’. 


• Seven judges chose harm 1 (citing contact made at the victim’s home), one was between 1 and 2 


(noting while there was serious distress, there was no impact on the administration of justice), 


and one chose 2, noting ‘it was in the vicinity of the home, but that’s because they are 


neighbours anyway’. 


• There were a range of starting points from nine months (one participant), ten months (one 


participant, one year (two participants) through to two years (four participants)6.  


• Eight judges noted the aggravating factor under the influence of alcohol with one also adding 


‘previous anti-social behaviour’; one did not state any factors. 


• Eight judges noted mitigating factors such as steps taken to address addiction (seven 


respondents) and remorse (four), with only one stating there were none. 


 
6 One judge did not state a starting point. 


The victim lived next door to the offender, C aged 50, and there had been a previous incident of 


anti-social behaviour involving the offender which she had reported to the police. The offender 


whilst drunk went to her back door, shouting and swearing and generally being abusive. He 


threatened her and said, ‘I know it’s you who called the police on me before. If you know what’s 


good for you, you’ll drop the case, or else’. This terrified the victim, who felt too scared to leave 


her house or go into her back garden in case she met the offender. She did however go ahead 


with giving evidence. The offender pleaded guilty at the first opportunity. The court heard that 


the offender had a long-standing drink problem but in recent months had gone to his GP to seek 


help for it and had been sober for a number of months, attending AA meetings. He had also 


moved away from the area to live with his daughter in an attempt to turn his life around. 
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• Pre-guilty plea final sentences ranged from a nine-month SSO, through to a custodial sentence 


of one year and eight months, with the majority agreeing it would be a sentence between one 


year and one year and eight months7. 


• For the final sentences after GP, one judge selected a six-month CO, three chose to suspend 


sentences (which were for six months, ten months and one year and two months), and five gave 


custodial sentences ranging from 28-30 weeks to one year. 


• The judges were asked their views of the final sentence: the judge who gave a CO stated ‘It’s 


below the custody threshold’’; the three who gave SSOs noted these were ‘about right’, or the 


‘same as would have passed without the guideline’; while the five who gave custodial sentences 


expressed views such as ‘the most important question would be whether to suspend it or not’, 


and ‘it is so serious to interfere with the course of justice… a suspended sentence or community 


order… [doesn’t] reflect how important it is’. 


Scenario B 


This was expected to be a high culpability (A), high harm (1) case: starting point two years, range of 


one to four years’ custody. There are aggravating factors of a recent relevant previous conviction 


and involving others in the conduct, no mitigating factors, and a small credit for a guilty plea on the 


day of the trial. The sentence could move up to three years’ custody. Key findings are presented 


below, followed by a summary of comments from using the guideline across both scenarios and 


further questioning. Table 4 is in Annex A. 


Key findings 


• All nine judges agreed it was culpability A, citing threats of violence, seeking out witnesses, and 


sophisticated and/ or planned. 


• All nine judges agreed it was harm 1, citing contact made at the victims’ home and serious 


distress caused. 


• The judges selected a range of starting points, from one year and eight months (one participant, 


noting it would ‘perhaps be slightly below the starting point’), through to four years (one 


participant who stated ‘there are a number of factors under culpability… I would increase from 


the starting point of two years’). Within that range, one judge stated two to four years, another 


three years (stating that ‘I think I go right to the top of the category and might even go above, 


but as the statutory maximum is only five years’ custody and this isn’t actual violence, it can’t be 


in the very top 20 per cent of offences’), and five selected two years.  


 
7 Two judges did not state a pre-guilty plea sentence. 


The victim was due to give evidence against her partner B for a s.20 GBH offence. He had been 


remanded in custody ahead of the trial. He recently had a previous conviction for turning up at 


her workplace with a knife. Ahead of the trial B arranged for his cellmate who had recently been 


released from prison to go to her home and put a letter through the door (while she was at 


home). The letter warned her not to turn up at court for the trial. He threatened to slash her face, 


burn her house down, burn her family and friend’s houses down, and stab her, and that he was 


willing to ‘do life’ for her. Due to his past behaviour the victim believed the threats to be very real. 


However, she reported this to the police and gave evidence at court. B, aged 35, pleaded guilty on 


the day of the trial. During the case the judge observed that a year on from the events the victim 


remained terrified.   
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• Eight judges noted the aggravating factor of previous convictions, with four also noting offence 


committed on bail, four that the offender involved others, and three also mentioning domestic 


abuse/ violence. 


• Six judges said there were no mitigating factors, while three did note the guilty plea. 


• A range of pre-guilty plea sentences were given, from two years four months to ‘outside of the 


top of the range’8. 


• The six judges who gave specific pre-guilty plea sentences all took into consideration the late 


guilty plea, and reduced their sentence to give a range of final sentences: three explicitly noted 


a ten per cent reduction, while others adjusted their sentences down (for example, from three 


years down to two years and eight months). There was a range of final sentences from one year 


and six months through to an extended sentence, with the majority (six) between two to three 


years. 


• Of those providing their views of their final sentences, two noted it was ‘about right’ or they 


were ‘happy with the sentence’, and two felt ‘easier about imposing a very severe sentence 


because it’s… acknowledged by the guideline’ or ‘the guideline gave me more confidence to go 


higher than I would have done’. 


Comments on the guideline 


The following summarises comments made using the guideline across both scenarios and through 


follow-up questions: 


• All of the judges felt the guideline could be applied to the wide range of offending behaviour 


covered by this offence, commenting that they ‘are good and work well’, ‘they cover all the 


scenes’, although one did note that ‘the one thing I think isn’t really set out in the guidelines is 


the index offence… the offence that leads to the witness intimidation’. 


• All of the judges felt the guideline was clear and easy to interpret. 


• All of the judges felt the guideline helped them determine which category of culpability to 


apply, although some did provide comments: one noted ‘I wonder if it’s possible to further 


differentiate “deliberately seeking out the witness” between medium and high culpability’, 


another whether the ‘differentiation between A, B and C could be improved’, and that they 


‘understand.. that it’s difficult to put medium culpability into words that allow for sufficient 


judicial discretion… you could roll these out… and maybe keep an eye on medium culpability to 


think whether there’s different wording’, and one noted that they were ‘not clear [about] the 


distinction between an actual or threat of violence… as well as non-violent conduct amounting to 


a threat… should it read “actual threatening violence”?’. 


• All of the judges felt the guideline helped them determine which category of harm to apply, 


although one commented that they were not sure ‘how being by the victim’s home is enough to 


put a case into category 1’. 


• The majority of judges did not have any particular comments on the starting points and ranges 


in the sentencing tables, noting, for example, ‘it’s important and right that at the bottom of 


every category… custody is a potential’, ‘sentencing ranges are appropriate’, ‘I’m glad it goes up 


to four years… I always wonder why it doesn’t go up to give years or whatever the maximum is, 


but judges know you can go above the category range if you need to’ although one did query 


whether the starting point of two years in A1 is ‘too low’. 


• Five judges had no further comments on the factors increasing seriousness, while four did raise 


suggestions: ‘not sure whether the use of social media is an aggravating factor?’, ‘should offence 


 
8 Two did not give pre-guilty plea sentences. 
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committed while on remand be included?’, ‘I would probably add a specific reference to domestic 


violence’, and ‘I would add ongoing effect on victim, also in the longer term’. 


• There were no comments on the factors reducing seriousness. 


• There were two comments on the guideline as a whole: one noted ‘I’m not quite sure that the 


vulnerability of the victim is sufficiently emphasised’, while another that ‘The Council ought to 


think whether or not totality really has a part to play in witness intimidation’ noting ‘let’s say the 


witness intimidation will get you three years, and the offence would get you three years, if a 


judge starts sating well, because of totality, I’m going to reduce that to four and a half or five 


years, it puts a bit of a premium on interfering with witnesses… if you undermine justice be 


stopping people giving evidence, it seems a bit paradoxical’. 


• Four judges thought that figures for SSO will be maintained9 under the revised guideline, while 


four thought there may be less SSO’s as there will be ‘less in “suspendable” territory’ and 


‘immediate custodial sentences might increase’, while one thought ‘in category A case[s] those 


would all end up being immediate sentence… but B and C would get us a suspended sentence, so 


it would depend on… what percentage ends up being category A’. 


• The judges were then asked to consider two questions relating to equality and diversity. When 


prompted to think about whether there were ‘any particular words in the guideline that may 


contribute to disparities in sentencing’, the majority did not think there were any, but some 


provided thoughts, such as: ‘descriptions of the level of distress are always quite difficult – difficult 


to discern between some and serious’ and another that ‘”some” and “serious” descriptions of harm 


may lead to disparity – some victims may be more able and articulate than others’; and one noted 


‘when we come to impose sentence, we have to look at whether there is a realistic prospect of 


rehabilitation… somebody who’s middle class, got a job, got family support, has gone to their GP 


and done all of the things that demonstrate they’re capable of rehabilitation is far more likely to 


get a suspended sentence… someone who is homeless, or has no family support, isn't going to have 


that same evidence to convince us that sentence can be suspended’.  When asked whether they 


thought the guideline ‘gives enough guidance on how to deal with specific equality and diversity 


issues’, some judges thought it did, with a couple referring to the ETBB, noting that was ‘enough’ 


or that ‘it is good on mental health and learning disabilities’. Others had more specific thoughts, 


such as: ‘nothing on racial/ religious issues? Possibly not able to do so?’; another that ‘there may 


need to be a separate guideline and overarching guideline for [equality and diversity]’, although 


another noted ‘we’ve got so many overarching guidelines… many times it’s not clear which one(s) 


to use in particular… could be useful to state, at Step 3, to consider any other specific guidelines?’.    


 


  


 
9 It is anticipated that sentencing levels will remain consistent with levels before the new guideline is introduced. To test this, 
judges were informed that in 2020, about 180 offenders were sentenced to this type of offence, of which 63% received an 
immediate custody and 26% an SSO. They were then asked what their views were regarding future volumes of immediate 
custody and SSO, and whether they thought these figures will be maintained under the draft guideline or not.  
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10 This was deemed category 2 harm, but could be at the very bottom, bordering 3 (limited effects of the offence), as evidenced in responses. 
11 HLCO – high level community order; MLCO – medium level community order; UPW – unpaid work; RAR – rehabilitation activity requirement. 
12 Factors in italics are not listed in the guideline. 
13 The judge noted this was ‘bottom of the range, difficult to apply a discount for the guilty plea, would say it has been taken into account but not specify how much’. 
14 The judge noted the ‘credit for the guilty plea is that the sentence is not custodial and in rejecting use of unpaid work and curfew as not appropriate’ 


 Annex A: Summary tables 
Table 1: Perverting the course of justice, Scenario A, sentenced using the draft guideline  
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 Factors 
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 Factors SP  Agg 


factors 
Mitigating factors Pre-GP 


sentence 
Post-GP sentence  
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C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


• Underlying offence was not 
serious 


210 • Suspicion cast upon an 
innocent party as a result of 
the offence 


• Some impact on 
administration of justice 


• Some delay caused to the 
course of justice 


9 months’ 
custody 


• None • No previous convictions 


• Remorse 


• Good character and/or exemplary conduct   


• Offender was in a lesser or subordinate 
role if acting with others/performed 
limited role under direction 


• Mental disorder 


• Age and/or lack of maturity 


9 
months’ 
custody 


6 months SSO 


1 C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


• Underlying offence was not 
serious 


• Involved through coercion, 
intimidation or exploitation 


3 • Limited effects of the offence HLCO11 • None • No previous convictions 


• Remorse 


• Mental disorder 


• Final year at university and consequence of 
sentence12 


Bottom 
of 
range13 


MLCO + 80 hours 
UPW 


2 C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


• Underlying offence was not 
serious 


2/3 • None stated HLCO 6 
months 


• None • No previous convictions 


• Age and/or lack of maturity 


• Mental disorder 


• Under pressure 


CO 6 
months 


CO 2 months 
suspended for 1 
year, UPW 


3 C • Unsophisticated nature of 
conduct 


2/3 • Some impact on 
administration of justice 


• Borderline 3 as limited effects 
of the offence 


CO 6 
months 


• None • No previous convictions 


• Age and/or lack of maturity 


• Remorse 


• Mental disorder  


• Final year at university may make a 
difference in how she is dealt with 


CO CO14 
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15 The judge noted they would ‘consider deferring the sentence for six months to see if the couple have split up, how she got on in the final part of her university, and how she was getting on 
with her depression’. 
16 The judge noted ‘not double counting’. 
17 The judge felt this ‘should not be tried in the Crown Court… and instead I would impose probably a conditional discharge… if I had to apply the guideline, it would be C2/3’. 


4 C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


• Underlying offence was not 
serious 


• Involved through coercion, 
intimidation or exploitation 


3 • Limited effects of the offence HLCO • None • No previous convictions 


• Remorse 


• Good character 


• Mental disorder  


• Final year at university, thus good prospects 


Defer 
sentence 
for 6 
months15  


Then a CO 9 
months 


5 C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


• Involved through coercion, 
intimidation or exploitation 


3 • Limited effects of the offence HLCO • None • Good character 


• Remorse 


• In a lesser or subordinate role16  


• Mental disorder (limited factor) 


• Coercion  


• Admitted at first opportunity 


HLCO, 
240 
hours 
UPW, 15 
days RAR 


HLCO, 160 hours 
UPW, 15 days 
RAR 


6 C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


2 • Suspicion cast upon an 
innocent party as a result of 
the offence 


• Some delay caused to the 
course of justice 


9 months’ 
custody 


• None • No previous convictions 


• Good character 


• Remorse 


• In a lesser or subordinate role  


• Offence wasn’t committed whilst on bail 


6 
months’ 
custody 


4 months’ 
custody 
suspended for 1 
year 


7 C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


3 • Limited effects of the offence HLCO • None • No previous convictions 


• Coercion 


Suspend
ed 
sentence 


Suspended 
sentence 


8 C • Would be a C2/317  2/3      Cond’l discharge 


9 C • None stated 3 • Limited effects of the offence 


• Dealt with pretty quickly 


CO 6 
months 


• None • Good character 


• Mental disorder 


• Pleaded guilty 


• University and potential good career 


None 
stated 


CO 100 hours 
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10 C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


• Underlying offence on the cusp 
to being medium to not serious 


• Depression (would want to 
explore to see if relevant or not) 


2/3 • Some impact on 
administration of justice 
(possibly) 


• Some delay caused to the 
course of justice (possibly) 


• Suspicion cast upon an 
innocent party as a result of 
the offence (possibly) 


6 months’ 
custody 


• None • No previous convictions 


• Good character 


• Remorse 


• In a lesser or subordinate role 


• Mental disorder (depression - would need 
more information) 


CO – 
would 
need to 
look at 
bands for 
low/med
/ high 


MLCO (possibly 
UPW) 


11 C • None stated 3 • Limited effects of the offence 


• Dealt with pretty quickly 


6 months’ 
custody 


• None • No previous convictions 


• Remorse 


None 
stated 


4 months’ 
custody 
suspended for 1 
year 


12 B • Between A and C – wasn’t 
unplanned but also not involved 
through coercion, intimidation or 
exploitation 


3 • Limited effects of the offence 


• Not much impact on 
administration of justice 


• No real delay 


9 months’ 
custody 


• None • No previous convictions 


• Good character 


• Remorse 


• In a lesser or subordinate role 


9 
months’ 
custody 


4 months’ 
custody 
suspended for 1 
year, UPW 


13 C • Unplanned and/or limited in 
scope and duration 


• Unsophisticated nature of 
conduct 


• Underlying offence not serious 


• Involved through coercion, 
intimidation or exploitation 


2 • Suspicion cast upon an 
innocent party 


• Some distress caused to 
innocent party 


9 months’ 
custody 


• None • No previous convictions 


• Mental disorder 


9 
months’ 
custody 


6 months’ 
custody 
suspended for 1 
year, UPW/ 
working with 
women course 


14 C • Unsophisticated nature of 
conduct 


• Unplanned and/or limited in 
scope and duration 


• Underlying offence not serious 


• Involved through coercion, 
intimidation or exploitation 


3 • Limited effects of the offence HLCO • None • None HLCO MLCO, RAR, UPW 


15 C • Unplanned but of some duration 


• Unsophisticated nature of 
conduct 


• Involved through coercion, 
intimidation or exploitation 


2 • Some distress caused to 
innocent party 


• Limited duration 


9 months’ 
custody 


• None • No previous convictions 


• Admitted in interview 


• GP at earliest opportunity 


6 
months’ 
custody 


4 months’ 
custody 
suspended for 1 
year, 20 RAR days 
for thinking skills 
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18 Judge noted that the quantity of drugs could make a difference to the starting point. 


Table 2: Perverting the course of justice, Scenario B, sentenced with the draft guideline  
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sentence 
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A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for an 
innocent party as a result of the 
offence 


• Serious distress caused to an 
innocent party 


• Serious impact on administration 
of justice 


• Substantial delay caused to the 
course of justice 


4 years • Offender involves others in the 
conduct 


• Previous good character 
and/or exemplary 
conduct 


7 years 


1 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for an 
innocent party 


• Serious impact on administration 
of justice 


 


4 years • Offender involved others in 
conduct 


 


• No previous convictions 5 years 


2 A • Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for innocent 
parties 


• Serious impact on administration 
of justice 


6 
years18 


• Abuse of position as police officer, 
and an undercover police officer 


• Domestic violence 


• None 6 years 


3 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


 


1 • Serious consequences for innocent 
parties 


• Serious impact on administration 
of justice 


• Substantial delay caused to the 
course of justice 


4 years • Evidence concealed/destroyed 


• Commission of another offence in 
the course of the activity 


• No previous convictions 7 years 


4 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for innocent 
parties 


• Serious impact on administration 
of justice 


 


4 years • No remorse 


• In a position of trust as a police 
officer and in relation to his 
girlfriend 


• No previous convictions 


• Good character 


• Offence was not 
committed on bail 


5 years 
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5 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for innocent 
parties 


• Serious distress caused to innocent 
party 


• Serious impact on administration 
of justice 


4 years • Offender involved others in 


conduct 


 


• None 5 years 


6 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for innocent 
parties 


• Serious impact on administration 
of justice 


• Substantial delay caused to the 
course of justice 


4 years • None (thought involvement of 
others in conduct had been taken 
care of in harm) 


• No previous convictions 3 years, 6 
months 


7 A • Sophisticated and/or planned 
nature of conduct 


 


2 • Some distress caused to an 
innocent party 


• Suspicion cast upon an innocent 
party as a result of the offence 


2 years • Offender involved others in 
conduct 


• In a position of trust as a police 
officer 


• None 3 years, 8 
months 


8 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


1 • Serious consequences for innocent 
parties 


• Serious impact on administration 
of justice 


 


4 years • Offender involved others in 
conduct 


• In a position of trust as a police 
officer 


• None 6 years 


9 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


1 • Serious consequences for innocent 
parties 


• Serious distress caused to innocent 
party 


• Serious impact on administration 
of justice 


4 years • Evidence concealed/destroyed 


• In a position of trust as a police 
officer 


 


•  None 
 


5 years 


10 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


1 • Serious consequences for innocent 
parties 


• Serious distress caused to innocent 
party 


• Some impact on administration of 
justice 


• Suspicion cast upon an innocent 
party as a result of the offence 


4 years • None • No previous convictions 


• Good character 


3 years, 3 
months 
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11 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for innocent 
parties 


• Serious impact on administration 
of justice 


• Ruined her career, long lasting 
consequences 


8 years • None • None 6-7 years 


12 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for innocent 
parties 


• Serious impact on administration 
of justice 


• Delay caused to the course of 
justice 


4 years • Offender involved others in 
conduct 


• Interfered with administration of 
justice 


• Use of position of authority – grave 
impact on public trust and 
confidence 


• None 6 years 


13 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for innocent 
parties 


• Serious distress caused to innocent 
party 


• Serious impact on administration 
of justice 


• Delay caused to the course of 
justice 


4 years • Offender involved others in 
conduct  


• Use of position of authority to add 
credibility to claim 


• Motivated by malice and hostility 


• None 5 years 


14 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


• Underlying offence very serious 


1 • Serious consequences for innocent 
parties 


• Serious distress caused to innocent 
party 


• Serious impact on administration 
of justice 


4 years • None (not double counting) • No previous convictions 5-6 years 


15 A • Conduct over a sustained period 
of time 


• Sophisticated and/or planned 
nature of conduct 


1 • Serious consequences for innocent 
parties 


• Serious distress caused to innocent 
party 


4 years • Abuse of position - serving police 
officer expected to uphold, respect 
and act within the law 


• No previous convictions 5 years, 6 
months 
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 Table 3: Witness Intimidation, Scenario A, sentenced using the draft guideline  
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Factors  SP  Aggravating factors Mitigating factors Pre-GP 
sentence 


Final sentence 
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B • Non-violent conduct 
amounting to a threat 


• Other cases that fall 
between categories A and 
C19 because: 


o Factors are present in A 
and C which balance each 
other out and/or 


o The offender’s culpability 
falls between the factors 
described in A and C 


1 • Contact made at or in 
vicinity of victim’s 
home 


• Serious distress 
caused to victim 


• Serious impact on 
administration of 
justice 


1 years’ 
custody 


• Commission of 
offence whilst 
under the 
influence of 
alcohol or drugs 


• Determination, and/or 
demonstration of steps taken to 
address addiction or offending 
behaviour 


1 years’ 
custody 


8 months’ 
custody20 


1 B • Deliberately seeking out 
witnesses (A) 


• Unplanned and/or limited 
in scope and duration (C) 


1 • None stated 9 
months 


• Under influence of 
alcohol 


• None 42-45 weeks 28-30 weeks 


2 A • Deliberately seeking out 
witnesses 


• Breach of bail conditions 


1 • Contact made at 
victim’s home 


2 years • Under influence of 
alcohol 


• Remorse 


• Steps taken to address addiction 


1 year 8 
months 


1 year 2 
months SSO 


3 A • Deliberately seeking out 
witnesses 


• Actual or threat of violence 
to witnesses and/or their 
families 


1 • Contact made at 
victim’s home 


• Distress caused to 
victim 


2 years • Under influence of 
alcohol 


• Remorse 


• Steps taken to address addiction 


1 year 3 
months 


10 months, 
suspended for 
1 year 6 
months 
 


4 B  • Deliberately seeking out 
witnesses at home 


 


1 • Distress caused to 
victim 


1 year • Under influence of 
alcohol  


• Previous anti-social 
behaviour 
 


• Pleaded guilty 1 year 8 months 
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19 Factors for A: Actual or threat of violence to witnesses and/or their families; Deliberately seeking out witnesses; Breach of bail conditions; Conduct over a sustained period of time; 
Sophisticated and/or planned nature of conduct. Factors for C: Unplanned and/or limited in scope and duration; Involved through coercion, intimidation or exploitation; Offender’s 
responsibility substantially reduced by mental disorder or learning disability 
20 Could suspend the sentence due to realistic prospects of rehabilitation. 


5 A • Deliberately seeking out 
witnesses at home 


1 • Contact made at 
victim’s home 


2 years • Under influence of 
alcohol  


 


• Remorse 


• Real prospect of rehabilitation – 
moved away 


• Pleaded guilty 


1 year 3 
months 


10 months 


6 A • Deliberately seeking out 
witnesses 


1 • Contact made at or in 
vicinity of victim’s 
home 


• Confined victim to 
home 


2 years • Under influence of 
alcohol 


• A single occasion 


• Steps taken to address 
alcoholism and moved away 


1 year 6 
months 


1 year 


7 B/C • Threat of violence to 
witnesses and/or their 
families 


2 • Contact made at or in 
vicinity of victim’s 
home (because they 
were neighbours) 


 


None 
stated 


• None • Steps taken to address 
alcoholism and moved away 


9 months, 
suspended 
sentence 


6 months, 
suspends 
sentence 


8 B • Non-violent conduct 
amounting to a threat 


1/2 • Serious distress 
caused to victim 


• No impact on admin 
of justice 


10 
months 


• Under influence of 
alcohol 


• Remorse 


• Steps taken to address issue 


• Pleaded guilty at first opportunity 


- 6 months CO 


9 A • None stated 1 • None stated 1 year • Under influence of 
alcohol 


• Steps taken to address issues and 
moving away 


- 8 months 
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 Table 4: Witness Intimidation, Scenario B, sentenced with the draft guideline 


 


C
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Factors 


H
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m
 Factors  SP  Aggravating factors Mitigating 


factors 
Pre-GP 
sentence 


Post-GP 
sentence  
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A • Actual or threat of violence to 
witnesses and/or their families 


• Deliberately seeking out witnesses 


• Breach of bail conditions 


• Conduct over a sustained period of 
time 


• Sophisticated and/or planned 
nature of conduct 


1 • Contact made at or in vicinity 
of victim’s home 


• Serious distress caused to 
victim 


• Serious impact on 
administration of justice 


2 years’ 
custody 


• Previous convictions 


• Offender involves others in the 
conduct 


• None Up to 10 
per cent 
reduction 


3 years’ 
custody 


1 A • Threat of violence to witnesses 
and/or their families 


• Deliberately seeking out witnesses 


• Sophisticated and/or planned nature 
of conduct 


1 • Contact made at or in vicinity 
of victim’s home 


• Serious distress caused to 
victim 


 


2 years • Previous convictions • GP 2 years 8 
months 


2 years 4 
months 


2 A • Threat of violence to witnesses 
and/or their families 


• Deliberately seeking out witnesses 


• Sophisticated and/or planned nature 
of conduct  


1 • Contact made at or in vicinity 
of victim’s home 


• Serious distress caused to 
victim 


3 years • Previous convictions 


• Committed while on bail  


• Domestic Abuse 


• None 3 years 2 years 8 
months 


3 A • Threat of violence to witnesses 
and/or their families 


• Deliberately seeking out witnesses 


• Sophisticated and/or planned nature 
of conduct 


1 • Contact made at or in vicinity 
of victim’s home 


• Serious distress caused to 
victim 


• Risk of serious impact on 
administration of justice 


2 years • Relevant previous convictions 


• Offender involves others in conduct 


• Committed while on bail 


• GP  3 years 4 
months 


3 years 


4 A • Threat of violence to witnesses 
and/or their families 


• Planned nature of conduct 


1 • Contact made at or in vicinity 
of victim’s home (although 
delivering a letter seems like a 
loose link to someone’s house) 


2 years • Previous convictions 


• Offender involves others in conduct 


• Committed whilst on bail 


• GP 2 years 9 
months 


2 years 6 
months 
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5 A • Threat of violence to witnesses 
and/or their families 


• Deliberately seeking out witnesses 


• Sophisticated nature of conduct 


1 • Contact made at or in vicinity 
of victim’s home 


• Serious distress caused to 
victim 


 


2-4 years • Previous convictions • None Outside 
the top of 
the range 


Extended 
sentence 


6 A • Threat of violence to witnesses 
and/or their families 


• Deliberately seeking out witnesses 


• Planned nature of conduct 


1 • Contact made at or in vicinity 
of victim’s home 


• Serious distress caused to 
victim 


2 years • Previous convictions 


• Committed whilst on remand 


• Offender involved others in conduct 


• Domestic violence – level of threat 


• None 3 years 2 years 8 
months 


7 A • Threat of violence to witnesses 
and/or their families (persistent 
threat) 


 


1 • Serious distress caused to 
victim 


• Domestic violence 


1 year 8 
months 


• None • None - 1 year 6 
months 


8 A • Threat of violence to witnesses 
and/or their families 


• Deliberately seeking out witnesses 


1 • Contact made at or in vicinity 
of victim’s home 


• Serious distress caused to 
victim 


2 years • Previous convictions 


• Offender involves others in conduct 


• Domestic violence – level of threat 


• None 2 years 4 
months to 
2 years 6 
months 


2 years 2 
months 


9 A • Threat of violence to witnesses 
and/or their families 


• Deliberately seeking out witnesses 


• Sophisticated and planned nature of 
conduct 


1 • Serious distress caused to 
victim 


 


4 years • Previous convictions • None  3 years 4 
months 
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      Annex C 


 


Perverting the Course of Justice 
 
Common law 
 
Triable only on indictment 
 
Maximum: Life imprisonment 
 
 
Offence range: Community order – 7 years’ custody 
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STEP ONE 


Determining the offence category 


The court should determine the offence category with reference only to the factors in 
the table below. In order to determine the category the court should assess 
culpability and harm. 


The level of culpability is determined by weighing up all the factors of the case. 
Where there are characteristics present which fall under different levels of 
culpability the court should balance these characteristics to reach a fair 
assessment of the offender’s culpability. 


CULPABILITY 
Demonstrated by one or more of the following: 


A- High Culpability 
• Conduct over a sustained period of time 


• Sophisticated and/or planned nature of conduct 


• Underlying offence very serious 


B- Medium 
culpability  


 


• Other cases that fall between categories A and C 
because: 


o Factors are present in A and C which 
balance each other out and/or 


o The offender’s culpability falls between the 
factors described in A and C 


C- Lower culpability  • Unplanned and/or limited in scope and duration  


• Unsophisticated nature of conduct 


• Underlying offence was not serious 


• Involved through coercion, intimidation or 
exploitation  


• Offender’s responsibility substantially reduced by 
mental disorder or learning disability 


 


HARM 


The level of harm is assessed by weighing up all the factors in the case. 


Category 1 • Serious consequences for an innocent party(ies) as a 
result of the offence (for example time spent in 
custody/arrest) 


• Serious distress caused to innocent party (for example 
loss of reputation) 


• Serious impact on administration of justice 


• Substantial delay caused to the course of justice 


Category 2 • Suspicion cast upon an innocent party as a result of the 
offence 


• Some distress caused to innocent party 


• Some impact on administration of justice 


• Some delay caused to the course of justice 


Category 3 • Limited effects of the offence 
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STEP TWO 


Starting point and category range 


 


Having determined the category at step one, the court should use the 
corresponding starting point to reach a sentence within the category range 
below. The starting point applies to all offenders irrespective of plea or 
previous convictions 


 
 


Harm Culpability 


A B C 


Category 1 Starting Point               
4 years’ custody 


Category Range 


2 - 7 years’ 
custody 


Starting Point              
2 years’ custody 


Category Range 


1 -4 years’ custody 


Starting Point             
1 years’ custody 


Category Range 


9 months - 2 
years’ custody 


Category 2 
Starting Point               


2 years’ custody 


Category Range 


1 -4 years’ custody 


Starting Point              
1 years’ custody 


Category Range 


9 months - 2 
years’ custody 


Starting Point             
9 months’ custody 


Category Range 


6 months - 1 
years’ custody 


Category 3 Starting Point                
1 years’ custody 


Category Range 


9 months - 2 
years’ custody 


 
 


Starting Point              
9 months’ custody 


Category Range 


6 months - 1 
years’ custody 


 


Starting Point             
High level 


community order 


Category Range 


Medium level 
community order - 
6 months custody 


Below is a non-exhaustive list of additional elements providing the context of the 
offence and factors relating to the offender.  Identify whether a combination of these 
or other relevant factors should result in any upward or downward adjustment from 
the sentence arrived at so far. 


 


Factors increasing seriousness 


Statutory aggravating factors: 


• Previous convictions, having regard to a) the nature of the offence to which the 
conviction relates and its relevance to the current offence; and b) the time that 
has elapsed since the conviction 


• Offence committed whilst on bail 


 


Other aggravating factors: 


• Offender involves others in the conduct 


• Vulnerable victim 


• Commission of offence whilst under the influence of alcohol or drugs  
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• Evidence concealed/destroyed 


• Offence committed on licence or post sentence supervision or while subject to 
court order(s) 


 


 


Factors reducing seriousness or reflecting personal mitigation 


• No previous convictions or no relevant/recent convictions 


• Remorse  


• Good character and/or exemplary conduct 


• The offender was in a lesser or subordinate role if acting with others/performed 
limited role under direction  


• Determination, and/or demonstration of steps taken to address addiction or 
offending behaviour 


• Physical disability or serious medical conditions requiring urgent, intensive or 
long-term treatment 


• Mental disorder, learning disability (where not taken into account at step one) 


• Age and/or lack of maturity  


• Sole or primary carer for dependent relatives 


 
 


STEP THREE 
Consider any factors which indicate a reduction for assistance to the 
prosecution 
The court should take into account section 74 of the Sentencing Code (reduction in 
sentence for assistance to prosecution) and any other rule of law by virtue of which an 
offender may receive a discounted sentence in consequence of assistance given (or 
offered) to the prosecutor or investigator. 


 


STEP FOUR 
Reduction for guilty pleas 
The court should take account of any potential reduction for a guilty plea in accordance 
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty 
Plea guideline. 


 


STEP FIVE 
Totality principle 
If sentencing an offender for more than one offence, or where the offender is already 
serving a sentence, consider whether the total sentence is just and proportionate to 
the overall offending behaviour in accordance with the Totality guideline. 


 


STEP SIX 
Compensation and ancillary orders 
In all cases, the court should consider whether to make compensation and/or other 
ancillary orders. Where the offence has resulted in personal injury, loss or damage 
the court must give reasons if it decides not to order compensation (Sentencing 
Code, s.55).  
• Ancillary orders – Magistrates’ Court 
• Ancillary orders – Crown Court Compendium 


 



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/

https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted

https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sentencingcouncil.org.uk%2Fexplanatory-material%2Fcrown-court%2Fitem%2Fancillary-orders%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fJI8toxJwaR8luUhydOmdVQTbUMDST2OiM1wwQgpqEk%3D&reserved=0

https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.judiciary.gov.uk%2Fpublications%2Fcrown-court-bench-book-directing-the-jury-2%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=MRfAN1wcwQ3XsfHPENTIVscpXTXthss092x%2Fqm49GSo%3D&reserved=0
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STEP SEVEN 
Reasons 
Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the 
effect of, the sentence. 


 
 


STEP EIGHT 
Consideration for time spent on bail 
The court must consider whether to give credit for time spent on bail in accordance 
with section 240A of the Criminal Justice Act 2003 and section 52 of the Sentencing 
Code 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
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        Annex D 


 
Witness Intimidation 
 
Criminal Justice and Public Order Act 1994, s.51(1) and s.51(2) 
 
Triable either way 
 
Maximum:  5 years’ custody 
 
Offence range: Community Order- 4 years’ custody 
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STEP ONE 


Determining the offence category 


The court should determine the offence category with reference only to the factors in 
the table below. In order to determine the category the court should assess 
culpability and harm. 


The level of culpability is determined by weighing up all the factors of the case. 
Where there are characteristics present which fall under different levels of 
culpability the court should balance these characteristics to reach a fair 
assessment of the offender’s culpability. 


CULPABILITY 
Demonstrated by one or more of the following: 


A- High Culpability 
• Actual or threat of violence to witnesses and/or their 


families  


• Deliberately seeking out witnesses 


• Breach of bail conditions 


• Conduct over a sustained period of time  


• Sophisticated and/or planned nature of conduct 


B- Medium 
culpability  


 


• Non-violent conduct amounting to a threat  


• Other cases that fall between categories A and C 
because: 


o Factors are present in A and C which 
balance each other out and/or 


o The offender’s culpability falls between the 
factors described in A and C 


C- Lower culpability  • Unplanned and/or limited in scope and duration 


• Involved through coercion, intimidation or 
exploitation  


• Offender’s responsibility substantially reduced by 
mental disorder or learning disability 


HARM 


The level of harm is assessed by weighing up all the factors in the case. 


Category 1 • Contact made at or in vicinity of victim’s home 


• Serious distress caused to victim 


• Serious impact on administration of justice 


Category 2 • Some distress caused to the victim 


• Some impact on administration of justice 


Category 3 • Limited effects of the offence  
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STEP TWO 


Starting point and category range 


 


Having determined the category at step one, the court should use the 
corresponding starting point to reach a sentence within the category range below. 
The starting point applies to all offenders irrespective of plea or previous 
convictions 


 


Harm Culpability 


A B C 


Category 1 Starting Point               
2 years’ custody 


Category Range 


1 -4 years’ custody 
 
 


Starting Point              
1 years’ custody 


Category Range 


9 months-2 years’ 
custody 


Starting Point             
9 months’ custody 


Category Range 


6 months - 1 
years’ custody 


Category 2 Starting Point               
1 years’ custody 


Category Range 


9 months -2 years’ 
custody 


 
 


Starting Point              
9 months’ custody 


Category Range 


6 months - 1 
years’ custody 


Starting Point             
6 months custody 


Category Range 


High level 
community order - 
9 months’ custody 


Category 3 Starting Point                
9 months’ custody 


Category Range 


6 months -1 years’ 
custody 


 
 
 


Starting Point              
6 months custody 


Category Range 


High level 
community order – 
9 months’ custody 


Starting Point             
Medium level 


community order 


Category Range 


Low level 
community order – 
6 months custody 


Below is a non-exhaustive list of additional elements providing the context of the 
offence and factors relating to the offender.  Identify whether a combination of these 
or other relevant factors should result in any upward or downward adjustment from 
the sentence arrived at so far. 


 


Factors increasing seriousness 


Statutory aggravating factors: 


• Previous convictions, having regard to a) the nature of the offence to which the 
conviction relates and its relevance to the current offence; and b) the time that 
has elapsed since the conviction 


• Offence committed whilst on bail 


Other aggravating factors: 


• Offender involves others in the conduct 


• Use of social media  
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• Vulnerable victim 


• Commission of offence whilst under the influence of alcohol or drugs  


• Evidence concealed/destroyed 


• Offence committed on licence or post sentence supervision or while subject to 
court order(s) 


 


 


Factors reducing seriousness or reflecting personal mitigation 


• No previous convictions or no relevant/recent convictions 


• Remorse  


• Good character and/or exemplary conduct 


• The offender was in a lesser or subordinate role if acting with others/performed 
limited role under direction  


• Determination, and/or demonstration of steps taken to address addiction or 
offending behaviour. 


• Physical disability or serious medical conditions requiring urgent, intensive or 
long-term treatment 


• Mental disorder, learning disability (where not taken into account at step one) 


• Age and/or lack of maturity  


• Sole or primary carer for dependent relatives 
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STEP THREE 
Consider any factors which indicate a reduction for assistance to the 
prosecution 
The court should take into account section 74 of the Sentencing Code (reduction in 
sentence for assistance to prosecution) and any other rule of law by virtue of which an 
offender may receive a discounted sentence in consequence of assistance given (or 
offered) to the prosecutor or investigator. 


 


STEP FOUR 
Reduction for guilty pleas 
The court should take account of any potential reduction for a guilty plea in accordance 
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty 
Plea guideline. 


 


STEP FIVE 
Totality principle 
If sentencing an offender for more than one offence, or where the offender is already 
serving a sentence, consider whether the total sentence is just and proportionate to 
the overall offending behaviour in accordance with the Totality guideline. 


 


STEP SIX 
Compensation and ancillary orders 
In all cases, the court should consider whether to make compensation and/or other 
ancillary orders. Where the offence has resulted in personal injury, loss or damage 
the court must give reasons if it decides not to order compensation (Sentencing 
Code, s.55).  
• Ancillary orders – Magistrates’ Court 
• Ancillary orders – Crown Court Compendium 
 


 


STEP SEVEN 
Reasons 
Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the 
effect of, the sentence. 


 


STEP EIGHT 
Consideration for time spent on bail 
The court must consider whether to give credit for time spent on bail in accordance 
with section 240A of the Criminal Justice Act 2003 and section 52 of the Sentencing 
Code 


 
 
  
 
 
 
 
 
 
 
 
 
 



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/

https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted

https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sentencingcouncil.org.uk%2Fexplanatory-material%2Fcrown-court%2Fitem%2Fancillary-orders%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fJI8toxJwaR8luUhydOmdVQTbUMDST2OiM1wwQgpqEk%3D&reserved=0

https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.judiciary.gov.uk%2Fpublications%2Fcrown-court-bench-book-directing-the-jury-2%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=MRfAN1wcwQ3XsfHPENTIVscpXTXthss092x%2Fqm49GSo%3D&reserved=0

https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
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