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1 ISSUE
1.1 The Council is invited to sign off draft revisions to the animal cruelty guidelines in

preparation for consultation.

2 RECOMMENDATIONS
2.1 That the Council:

¢ signs off revisions to the animal cruelty guidelines for consultation (Annexes A and
B);
e considers the consultation stage resource assessment at Annex C.

3 CONSIDERATION

Revisions to the animal cruelty guidelines

3.1 The current animal cruelty guideline, originally in place from 2008 (and updated in
2017), covers offences contrary to sections 4 (causing unnecessary suffering), 8
(involvement in an animal fight) and 9 (breach of duty of person responsible for animal to
ensure welfare) of the Animal Welfare Act 2006. In 2021, Parliament approved the Animal
Welfare (Sentencing) Bill, raising the maximum penalty for offences under sections 4-8 to
five years’ custody, with these offences now triable either way. This change covers:

e Causing unnecessary suffering (section 4);

e Carrying out a non-exempted mutilation (section 5);

o Docking the tail of a dog except where permitted (section 6);

e Administering poison to an animal (section 7);

¢ Involvement in an animal fight (section 8).

The Section 9 offence remains unchanged, with a maximum penalty of 6 months’ custody.
We have therefore proposed to create two new guidelines, one which combines offences
under sections 4-8, with the other covering the section 9 offence alone (which remains

summary only).



3.2 As agreed in previous Council meetings, we have made a number of revisions and
updates to the guidelines to provide clarity to sentencers and ensure consistency with
guidelines for other similar offences. We have also updated the information at step 6 in both
guidelines, on compensation and ancillary orders, in line with proposed miscellaneous
amendments to all guidelines. All changes have been highlighted in the draft guidelines
included at Annexes A and B.

Sections 4 to 8 — Unnecessary suffering, mutilation, tail docking, administration of poisons,
and animal fighting (at Annex A)

3.3 The draft guideline includes a number of updates to the culpability table, primarily to
separate out clearly the more extreme cases. High culpability factors under the existing
guideline have been moved into medium culpability, and a new set of factors have been
added for high culpability, to reflect the significant increase in maximum sentence for these
offences. This includes the option for sentencers to ‘uprate’ cases that would otherwise sit in

medium culpability, by virtue of their extreme nature or impact.

3.4 While it is included in low and medium culpability, we have not added neglect to the
list of factors for high culpability, as discussed and agreed in December’s Council meeting.
There is, however, scope for sentencers to include extreme examples of neglect in category

A, allowing for cases of medium culpability to be elevated where appropriate.

3.5 We have added more detail to the medium and low culpability factors to provide
clarity. This includes, for medium culpability, consideration of whether there were multiple
incidents, the use of significant force, or deliberate disregard for the welfare of the animal. To
low culpability, in line with comparator guidelines for child cruelty, we have added
consideration of whether the perpetrator was coerced or intimidated to offend, or if the

offence resulted from a momentary or brief lapse in judgement.

3.6 We have moved from a two-category harm table to three categories, to reflect better
the more extreme cases intended to be the target of the change in maximum penalty, with
more detail added to the factors to aid sentencers. In the new category 2, we have included
factors covering offences involving tail docking, ear clipping and similar mutilation, to
explicitly refer to sections 5 and 6 offences. More detail has also been added to the factors
under category 3 to better distinguish between low and medium harm and make the

threshold between these clearer.

3.7 The sentencing table at step 2 has been restructured and aligned with changes to the
harm table, with the majority of boxes revised upwards, to allow for a graduated approach to
the new three-year upper limit of the offence range. Low culpability/low harm is unchanged,

while medium offences are increased slightly, and high harm/culpability offences are



increased beyond the previous maximum penalty. The explanation ahead of the table flags
that there is scope for sentencers to go beyond the category range dependent on relevant

culpability and aggravating factors.

3.8 We have proposed that the category range for high culpability/high harm offences go
from 26 weeks’ custody to three years’ custody. This allows ‘headroom’ for sentencers to go
beyond this, up to the five year maximum, for the very worst sadistic or extreme cases, while
ensuring that sentences as a whole are not inflated under the changes. We believe that this
reflects Parliament’s intention in raising the maximum penalty, including the sorts of
examples that were discussed during the passing of the Bill, and in the low numbers of
predicted prison places as per the justice impact test provided at the time. We anticipate that
we may face some criticism for not increasing the top end of the category range further, but
intend to pre-empt this by explaining our rationale for this approach in the consultation

narrative.

3.9 While the standard list of aggravating and mitigating factors is retained, there are
some additions. To the list of ‘other’ aggravating factors, we have included consideration of
the number of animals involved (where significant) and whether the offender is in a position
of professional responsibility for the animal. We have also revised wording on the use of
technology to publicise or promote cruelty, to include mention of recording or circulating
images or footage of the offending on social media. This reflects an amendment suggested
during the passage of the Bill, to address concerns that animal abuse footage and images
are increasingly being shared on social media. To bring this into line with the comparator
guidelines for child cruelty and assault, we have also included a factor which considers
whether the offence was committed in the presence of children or others. In line with
standard wording for other revised guidelines, we have also updated the wording around
age/lack of maturity to remove the phrase ‘... where it affects the responsibility of the

offender’.

Question 1: Are you content to consult on the new guideline for offences contrary to

section 4 to 8 as set out in Annex A?
Section 9 — Breach of duty of person responsible for animal to ensure welfare (at Annex B)

3.10 As the section 9 offence remains summary only, we have placed this in a separate
guideline. This retains much of the wording of the current animal cruelty guideline, but we
have revised it in places to align with the proposed guideline for sections 4-8. In order to

ensure sentencers can easily search for and find the guideline, and distinguish it from the

guideline for sections 4-8, we are giving it a new title of ‘failure to ensure animal welfare’.



3.11 Inthe culpability table, we have removed the high culpability factor of a ‘deliberate or
gratuitous attempt to cause suffering’, as this is likely to be more relevant to offences
committed under section 4 of the Act, but have retained reference to ill treatment and neglect
(though now with additional wording to reflect where this occurs in a commercial context). To
lower culpability, we have added two new factors, of a brief lapse in judgment, and
involvement through coercion, intimidation or exploitation, to broadly align with the draft
revisions to the guideline for sections 4-8. In addition to these changes previously agreed by
the Council, we also propose to amend the wording for the medium culpability factor to align
with the proposed guideline for sections 4-8, explaining that cases may fall into this category

where factors balance each other out, or fall between high and low culpability.

3.12 We have decided to retain a two-harm model for this guideline, to avoid introducing
unnecessary complexity for a summary only offence. We have also retained the existing
sentencing table, as there is no clear rationale to alter this when the maximum sentence of 6

months’ custody for this offence still stands.

3.13 Finally, in line with changes to the guideline for sections 4-8, we have made additions
to the list of other aggravating factors, including consideration of the number of animals
involved and whether the offender was in a position of professional responsibility for the
animal. Unlike the other guideline, we have retained the aggravating factor where the animal
is being used in public service or as an assistance dog, to capture cases where handlers
may neglect their own service animals. We have removed mention of technology being used
to promote neglect or cruelty as it is not necessarily relevant or likely to be a factor in cases

which fall under section 9.

Question 2: Are you content to consult on the new standalone guideline for section 9

as set out in Annex B?
Resource assessment (Annex C)

3.14 Sections 4 to 8 — Unnecessary suffering, mutilation, tail docking, administration of
poisons, and animal fighting: The proposed guideline is expected to increase sentence
severity in a small number of cases involving the most serious types of offending, but it is
unlikely to have a significant impact on prison or probation places due to the small volumes
involved and low proportion of immediate custodial outcomes. It may, however, have an
impact on the proportion of cases being heard at the Crown Court due to the change from
summary only to either way offences. We anticipate that a high proportion of cases will
remain within the eligible threshold for suspension; even in the case of high harm/high

culpability offending, the starting point of 18 months’ custody is within this threshold.



3.15 Section 9 — Breach of duty of person responsible for animal to ensure welfare: As this
guideline is being separated out from other animal cruelty offences, but remains largely
similar to the current animal cruelty guideline (with no changes to the sentencing table), we
do not anticipate that this will lead to a change in sentencing practice. As such, the proposed

guideline is not expected to have a notable resource impact for prisons or probation.
Question 3: Do you have any comments on the resource assessment at Annex C?

4 EQUALITIES

4.1 As animal cruelty offences were summary only until the legislative change in 2021,
limited data is available on these cases, particularly for ethnicity. In 2020, due to the impact
of the pandemic, the number of adults that were sentenced under the Animal Welfare Act
2006 reduced further.

4.2 In 2020, where the ethnicity of adult offenders sentenced under the Act was known,

90 per cent were White, 6 per cent were Asian and 4 per cent were Black.

4.3 The data available for sex and age is broadly in line with demographic breakdowns
across all summary non-motoring offences. In 2020, where the sex of offenders was known,
just over a third of those sentenced under the Act were female, while 63 per cent were male.

In addition, three quarters of offenders were aged between 22-49 years.

4.4 As such, we do not anticipate that changes to the guidelines will have a
disproportionate impact on groups with protected characteristics, particularly in terms of an
offender’s ethnicity, sex or age. However, given the limited data available, we will use the
consultation to seek further evidence from respondents on whether they believe the

proposed changes to the guidelines could create disparities in outcome.

Question 4: Are there any particular equalities issues you believe the consultation
should seek views on, or are you content for us to take the approach described

above?
Impact and Risks

4.5 We are aiming to launch the consultation on 21 April and will circulate the

consultation document for sign off from Council members in due course.

4.6 The impact of the proposed guidelines is outlined above. Due to limited transcript
evidence, and because current sentencing practice for offences contrary to sections 4-8 is
not fully representative of expected future sentencing, risk arises in how reliably we can
estimate the resource impacts for the animal cruelty guideline. To mitigate against this
uncertainty, further research will be carried out during the consultation period to understand

likely future sentencing and any impacts.



4.7 Given the emotive subject matter and public interest in the issue following recent
high-profile cases of animal cruelty, we are likely to face some criticism for capping the
offence range for sections 4-8 at three years’ custody, rather than going up to the maximum
of five years’ as set by Parliament. To mitigate against this, we can use the consultation
document to explain our rationale, including to retain leeway for sentencers to go beyond the

top of the range for the most severe cases.



Annex A
Animal Cruelty

Animal Welfare Act 2006, s.4 (unnecessary suffering), s.5
(mutilation), s.6 (docking of dogs’ tails), s.7 (administration of
poisons etc), s.8 (fighting etc)

Effective from: XXXXXXXXX

Triable either way
Maximum: 5 years’ custody

Offence range: Band A fine — 3 years’ custody

Step 1 — Determining the offence category

The court should determine culpability and harm caused with reference only to the
factors below. Where an offence does not fall squarely into a category, individual
factors may require a degree of weighting before making an overall assessment and
determining the appropriate offence category.

Culpability demonstrated by one or more of the following

The court should weigh all the factors set out below in determining the offender’s
culpability. Where there are characteristics present which fall under different levels of
culpability, the court should balance these characteristics to reach a fair assessment
of the offender’s culpability.

A High Culpability e Prolonged _ and/or mgltiple incidents of serious cruelty
and/or sadistic behaviour
Use of very significant force
Leading role in illegal activity
A category B offence may also be elevated to category A
by:
o the extreme nature of one or more factors
o the extreme impact caused by a combination of
factors
Deliberate or gratuitous attempt to cause suffering
Prolonged and/or multiple incidents of cruelty or neglect
Use of significant force
Il treatment in a commercial context
Deliberate disregard for the welfare of the animal
(including failure to seek treatment)
e Other cases that fall between categories A or C because:
- Factors are present in A and C which balance each
other out, and/or,
- The offender’s culpability falls between the factors as
described in A and C

B Medium culpability
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Well intentioned but incompetent care

Momentary or brief lapse in judgement

Involved through coercion, intimidation or exploitation
Mental disorder or learning disability, where linked to the
commission of the offence

C Lower culpability

Harm demonstrated by one or more of the following

The court should consider the factors set out below to determine the level of harm
that has been caused or was intended to be caused to the victim.

Category 1 Death (including injury necessitating euthanasia)
Particularly grave or life-threatening injury or condition
caused

e Very high level of pain and/or suffering caused

Category 2 e Offence results in an injury or condition which has a
substantial and/or lasting effect (including cases of tail
docking, ear clipping and similar forms of mutilation)

e Substantial level of pain and/or suffering caused

Category 3 e Little or no physical, developmental harm or distress

e All other levels of pain and/or suffering

Step 2 — Starting point and category range

Having determined the category at step one, the court should use the corresponding
starting point to reach a sentence within the category range below. The starting point

applies to all offenders irrespective of plea or previous convictions. A case of
particular gravity, reflected by a combination of high culpability factors or significant
numbers of animals, could merit upward adjustment from the starting point, before
further adjustment for aggravating or mitigating features, set out below, and may
attract a sentence higher than the category range.

High culpability

Medium culpability

Low culpability

Category Starting point Starting point Starting point
1 18 months’ 26 weeks’ custody Low level community
custody order
Category range Category range Category range

26 weeks’ custody 18 weeks’ — 12 Band B fine — Medium
— 3 years’ custody months’ custody level community order

Category Starting point Starting point Starting point

2 26 weeks’ custody 12 weeks’ custody Band C fine

Category range
18 weeks’ — 12
months’ custody

Category range
Medium level
community order — 26
weeks’ custody

Category range
Band B fine — Low
level community order
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Category
3

Starting point
12 weeks’ custody

Starting point
Medium level
community order

Starting point
Band B fine

Category range
Medium level
community order —
26 weeks’ custody

Category range
Low level community
order — High level
community order

Category range
Band A fine — Band C
fine

The court should then consider further adjustment for any aggravating or mitigating
factors. The following is a non-exhaustive list of additional factual elements
providing the context of the offence and factors relating to the offender. Identify
whether any combination of these, or other relevant factors, should result in an
upward or downward adjustment from the sentence arrived at so far.

Factors increasing seriousness
Statutory aggravating factors

e Previous convictions, having regard to a) the nature of the offence to which
the conviction relates and its relevance to the current offence; and b) the
time that has elapsed since the conviction

« Offence committed whilst on balil

o Offence motivated by, or demonstrating hostility based on any of the following
characteristics or presumed characteristics of the owner/keeper of the animal:
religion, race, disability, sexual orientation or transgender identity

Other aggravating factors

o Distress caused to owner where not responsible for the offence

e Failure to comply with current court orders

« Offence committed on licence or post sentence supervision

e Significant number of animals involved

e Use of a weapon

« Allowing person of insufficient experience or training to have care of animal(s)

e Use of technology, including circulating details/photographs/videos etc of the
offence on social media, to record, publicise or promote cruelty

« Ignores warning/professional advice/declines to obtain professional advice

e Use of another animal to inflict death or injury

« Offender in position of professional responsibility for animal

o Offence committed in the presence of other(s), especially children

« Animal requires significant intervention to recover

e Animal being used in public service or as an assistance dog

Factors reducing seriousness or reflecting personal mitigation

e No previous convictions or no relevant/recent convictions

e Remorse

e Good character and/or exemplary conduct

« Serious medical condition requiring urgent, intensive or long-term treatment
e Age and/or lack of maturity
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e Mental disorder or learning disability, where not linked to the commission of
the offence

e Sole or primary carer for dependent relatives

« Offender has been given an inappropriate level of trust or responsibility

e Voluntary surrender of animals to authorities

« Cooperation with the investigation

« Isolated incident

Step 3 — Consider any factors which indicate a reduction, such as
assistance to the prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which
an offender may receive a discounted sentence in consequence of assistance given
(or offered) to the prosecutor or investigator.

Step 4 — Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in
accordance with section 73 of the Sentencing Code and the Reduction in Sentence
for a Guilty Plea guideline.

Step 5 — Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to
the overall offending behaviour in accordance with the Totality guideline.

Step 6 — Compensation and ancillary orders

In all cases, the court should consider whether to make compensation and/or
other ancillary orders including deprivation of ownership and disqualification of
ownership of animals. Where the offence has resulted in personal injury, loss or
damage the court must give reasons if it decides not to order compensation
(Sentencing Code, s.55).

e Ancillary orders — Magistrates’ Court
e Ancillary orders — Crown Court Compendium

Step 7 — Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain
the effect of, the sentence.

Step 8 — Consideration for time spent on bail (tagged curfew)
The court must consider whether to give credit for time spent on bail in accordance

with section 240A of the Criminal Justice Act 2003 and section 325 of the Sentencing
Code.


https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/fines-and-financial-orders/compensation/1-introduction-to-compensation/
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/6-deprivation-of-ownership-of-animal/
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/6-deprivation-of-ownership-of-animal/
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/10-disqualification-from-ownership-of-animals/
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/10-disqualification-from-ownership-of-animals/
https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted
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Failure to ensure animal welfare

Animal Welfare Act 2006, s.9 (breach of duty of person responsible
for animal to ensure welfare)

Effective from: XXXXXX

Triable only summarily
Maximum: Unlimited fine and/or 6 months
Offence range: Band A fine — 26 weeks’ custody

Step 1 — Determining the offence category

The court should determine culpability and harm caused with reference only to the
factors below. Where an offence does not fall squarely into a category, individual
factors may require a degree of weighting before making an overall assessment and
determining the appropriate offence category.

Culpability demonstrated by one or more of the following

The court should weigh all the factors set out below in determining the offender’s
culpability. Where there are characteristics present which fall under different levels of
culpability, the court should balance these characteristics to reach a fair assessment
of the offender’s culpability.

Prolonged or deliberate ill treatment or neglect
[l treatment or neglect in a commercial context
A leading role in illegal activity
Cases that fall between categories A or C because:
o Factors are presentin A and C which balance
each other out, and/or,
o The offender’s culpability falls between the factors
as described in Aand C

A High Culpability

B Medium culpability

Well intentioned but incompetent care

Brief lapse in judgement

Involved through coercion, intimidation or exploitation
Mental disorder or learning disability, where linked to the
commission of the offence

C Lower culpability

Harm demonstrated by one or more of the following

The court should consider the factors set out below to determine the level of harm
that has been caused or was intended to be caused to the victim.
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Factors indicating e Death or serious injury/harm to animal
greater harm e High level of suffering caused

Factors indicating * All other cases

lesser harm

Step 2 — Starting point and category range

Having determined the category at step one, the court should use the corresponding
starting point to reach a sentence within the category range below. The starting point
applies to all offenders irrespective of plea or previous convictions. A case of
particular gravity, reflected by multiple features of culpability in step one, could merit
upward adjustment from the starting point before further adjustment for aggravating

or mitigating features, set out below.

High culpability

Medium culpability

Low culpability

community order

order

Greater Starting point Starting point Starting point

harm 18 weeks’ custody Medium level Band C fine
community order

Category range Category range Category range
12-26 weeks’ Low level community Band B fine — Low
custody order — High level level community order

community order

Lesser Starting point Starting point Starting point

harm High level Low level community Band B fine

Category range
Low level
community order —
12 weeks’ custody

Category range
Band C fine — Medium
level community order

Category range
Band A fine — Band C
fine

The court should then consider further adjustment for any aggravating or mitigating
factors. The following is a non-exhaustive list of additional factual elements
providing the context of the offence and factors relating to the offender. Identify
whether any combination of these, or other relevant factors, should result in an
upward or downward adjustment from the sentence arrived at so far.

Factors increasing seriousness

Statutory aggravating factors

e Previous convictions, having regard to a) the nature of the offence to which
the conviction relates and its relevance to the current offence; and b) the
time that has elapsed since the conviction

« Offence committed whilst on balil

« Offence motivated by, or demonstrating hostility based on any of the following
characteristics or presumed characteristics of the owner/keeper of the animal:
religion, race, disability, sexual orientation or transgender identity
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Other aggravating factors

o Distress caused to owner where not responsible for the offence

e Failure to comply with current court orders

o Offence committed on licence or post sentence supervision

« Significant number of animals involved

e Allowing person of insufficient experience or training to have care of animal(s)
« Ignores warning/professional advice/declines to obtain professional advice

o Offender in position of professional responsibility for animal

« Animal requires significant intervention to recover

e Animal being used in public service or as an assistance dog

Factors reducing seriousness or reflecting personal mitigation

e No previous convictions or no relevant/recent convictions

e Remorse

e Good character and/or exemplary conduct

o Serious medical condition requiring urgent, intensive or long-term treatment

e Age and/or lack of maturity

e Mental disorder or learning disability, where not linked to the commission of
the offence

e Sole or primary carer for dependent relatives

« Offender has been given an inappropriate level of trust or responsibility

e Voluntary surrender of animals to authorities

« Cooperation with the investigation

« Isolated incident

Step 3 — Consider any factors which indicate a reduction, such as
assistance to the prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which
an offender may receive a discounted sentence in consequence of assistance given
(or offered) to the prosecutor or investigator.

Step 4 — Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in
accordance with section 73 of the Sentencing Code and the Reduction in Sentence
for a Guilty Plea guideline.

Step 5 — Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to

the overall offending behaviour in accordance with the Totality guideline.

Step 6 — Compensation and ancillary orders


https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/
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In all cases, the court should consider whether to make compensation and/or other
ancillary orders including deprivation of ownership and disqualification of ownership
of animals. Where the offence has resulted in personal injury, loss or damage the
court must give reasons if it decides not to order compensation (Sentencing Code,
S.55).

e Ancillary orders — Magistrates’ Court
Step 7 — Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain
the effect of, the sentence.

Step 8 — Consideration for time spent on bail (tagged curfew)
The court must consider whether to give credit for time spent on bail in accordance

with section 240A of the Criminal Justice Act 2003 and section 325 of the Sentencing
Code.


https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sentencingcouncil.org.uk%2Fexplanatory-material%2Fcrown-court%2Fitem%2Ffines-and-financial-orders%2Fcompensation%2F1-introduction-to-compensation%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592439549%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=70l3rqrNsRg5gStDiNzwP6B9ARK7mFzXyOVGJafkAmQ%3D&reserved=0
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/6-deprivation-of-ownership-of-animal/
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/10-disqualification-from-ownership-of-animals/
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/10-disqualification-from-ownership-of-animals/
https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted

Sentencing Annex C

Consultation Stage Resource Assessment
Animal Cruelty Offences

Introduction

This document fulfils the Sentencing Council’s statutory duty to produce a resource
assessment which considers the likely effect of its guidelines on the resources
required for the provision of prison places, probation and youth justice services.!

Rationale and objectives for new guideline

A single magistrates’ courts sentencing guideline currently exists for animal cruelty
offences, which covers offences contrary to sections 4, 8 and 9 of the Animal Welfare
Act 2006. This existing Animal cruelty guideline? first came into force in 2008 but was
revised in 2017 following concern that it was not nuanced enough, particularly for
those cases falling between the lowest and highest levels of seriousness.

On 29 June 2021, the Animal Welfare (Sentencing) Act 2021 came into force, which
increased the maximum penalty for sections 4, 5, 6, 7 and 8 of the Animal Welfare
Act 2006 from 6 months’ (summary only) to 5 years’ custody. There was no change
to the maximum penalty for the section 9 offence.

The Council is consulting on two new draft sentencing guidelines for use in England
and Wales to cover these animal cruelty offences. One is an Animal cruelty guideline
for use in all courts, to cover offences contrary to sections 4-8, where the offences
have changed from being summary only to triable either way and the statutory
maximum penalty has increased. The other is a Failure to ensure animal welfare
magistrates’ courts sentencing guideline, which retains much of the existing
magistrates’ courts sentencing guideline for animal cruelty offences, but with
changes to reflect the scope of the guideline no longer covering sections 4 and 8 and
now simply covering the section 9 offence, which has an unchanged statutory
maximum.

The Council’'s aim in developing these guidelines is to reflect the will of Parliament
and provide sentencers with a structured approach to sentencing animal cruelty
offences that will ensure that sentences are proportionate to the offence committed
and in relation to other offences. They should also promote a consistent approach to

1 Coroners and Justice Act 2009 section 127: www.legislation.gov.uk/ukpga/2009/25/section/127
2 https://www.sentencingcouncil.org.uk/offences/magistrates-court/item/animal-cruelty-revised-2017/
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sentencing and provide guidance to sentencers, especially where the maximum
sentence has recently increased from 6 months to 5 years’ custody.

Scope

As stipulated by section 127 of the Coroners and Justice Act 2009, this assessment
considers the resource impact of the guidelines on the prison service, probation
service and youth justice services. Any resource impacts which may fall elsewhere
are therefore not included in this assessment.

This resource assessment covers the following offences under the Animal Welfare
Act 2006, which will be covered by two guidelines:

e Causing unnecessary suffering (section 4);

e Carrying out a non-exempted mutilation (section 5);

Docking the tail of a dog except where permitted (section 6);

Administering poison to an animal (section 7);

Involvement in an animal fight (section 8); and

Breach of duty of person responsible for animal to ensure welfare (section 9).

These guidelines apply to sentencing adults only; they will not directly apply to the
sentencing of children and young people.

Current sentencing practice

To ensure that the objectives of the guidelines are realised, and to understand better
the potential resource impacts of the guidelines, the Council has carried out
analytical and research work in support of them.

The intention is that the guidelines will encourage consistency of sentencing,
especially regarding the increase in statutory maximum penalties for sections 4 to 8,
and ensure that, for all offences, sentences are proportionate to the severity of the
offence committed and in relation to other offences, whilst incorporating the change
in legislation.

In order to develop effective guidelines for these offences, knowledge of recent
sentencing practice was required. Sources of evidence have included examples of
cases from the RSPCA, case studies from the passage of the Animal Welfare
(Sentencing) Act 2021 Bill, analysis of transcripts of judges’ sentencing remarks for
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the very few cases which are sentenced in the Crown Court currently and sentencing
data from the MoJ Court Proceedings Database.?*

During the consultation stage, we intend to hold discussions with sentencers to invite
feedback and gauge whether the new guidelines will work as anticipated. This should
provide some further understanding of the likely impact of the guidelines on
sentencing practice, and the subsequent effect on prison and probation resources.

Detailed sentencing statistics for the offences covered by the draft guidelines have
been published on the Sentencing Council website at the following link:
http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistic
al-bulletin&topic=&year.

Causing unnecessary suffering (section 4)

In 2020 around 300 adult offenders were sentenced for this offence, although this
was a decrease compared to the recent trend of around 600 offenders sentenced in
each year. The most common outcome was a community order (39 per cent),
followed by a fine (22 per cent) and a suspended sentence order (21 per cent). A
further 12 per cent received immediate custody.>®

For those that were sentenced to immediate custody in 2020, the average (mean)
custodial sentence length (ACSL) was 4 months, after any reductions for guilty plea,
whilst the statutory maximum sentence was still 6 months’ custody.’

Carrying out a non-exempted mutilation (section 5); Docking the tail of a dog
except where permitted (section 6); Administering poison to an animal (section
7); and Involvement in an animal fight (section 8)

Due to low volumes, sentencing data for these four sections of the Animal Welfare
Act 2006 are presented together and it has not been possible to provide an average
custodial sentence length (ACSL). In total, in 2020, there were only 3 adult offenders
sentenced for these offences, and around 30 offenders sentenced between 2016 and

3 The Court Proceedings Database (CPD), maintained by the Ministry of Justice (MoJ), is the data source for
these statistics. The data presented in this resource assessment only include cases where the specified
offence was the principal offence committed. When a defendant has been found guilty of two or more offences
this is the offence for which the heaviest penalty is imposed. Where the same disposal is imposed for two or
more offences, the offence selected is the offence for which the statutory maximum penalty is the most severe.
Although the offender will receive a sentence for each of the offences that they are convicted of, it is only the
sentence for the principal offence that is presented here. Further information about this sentencing data can be
found in the accompanying statistical bulletin and tables published here:
http://www.sentencingcouncil.org.uk/publications/?s&cat=statistical-bulletin

4 Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the
criminal justice system due to the COVID-19 pandemic. It is therefore possible that these figures may reflect
the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a
continuation of the longer-term series, so care should be taken when interpreting these figures.

5 A further 4 per cent received a discharge and 1 per cent were ‘Otherwise dealt with’, which covers
miscellaneous disposals. Please note that due to a data issue currently under investigation, there are a
number of cases which are incorrectly categorised in the Court Proceedings Database (CPD) as 'Otherwise
dealt with'. Therefore, these volumes and proportions should be treated with caution.

6 Percentages may not appear to sum to 100 per cent due to rounding.

7 The average custodial sentence lengths presented in this resource assessment are mean average custodial
sentence length values for offenders sentenced to determinate custodial sentences, after any reduction for
guilty plea. The statutory maximum sentence for this offence increased from 6 months to 5 years’ custody in
April 2021 however the latest full year of data available at the time of publication was 2020 so there are no
cases exceeding 6 months’ custody included in these figures.
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2020. These offences are almost exclusively sentenced in magistrates’ courts, and
the majority of the offenders receiving immediate custody are sentenced for the
offence of involvement in an animal fight (section 8).

Breach of duty of person responsible for animal to ensure welfare (section 9)

In 2020, around 50 adult offenders were sentenced for this offence, which is a
decrease compared to the recent trend of around 150 offenders sentenced per year.
In 2020, almost half of offenders sentenced received a fine (44 per cent), one third
received a community order (31 per cent) and 17 per cent received a suspended
sentence order. A further 4 per cent were sentenced to immediate custody® and the
statutory maximum sentence for this offence remains at 6 months’ custody.®

Key assumptions

To estimate the resource effect of a guideline, an assessment is required of how it
will affect aggregate sentencing behaviour. This assessment is based on the
objectives of the draft guideline and draws upon analytical and research work
undertaken during guideline development. However, some assumptions must be
made, in part because it is not possible precisely to foresee how sentencers’
behaviour may be affected across the full range of sentencing scenarios. Any
estimates of the impact of the draft guidelines are therefore subject to a large degree
of uncertainty.

Historical data on changes in sentencing practice following the publication of
guidelines can help inform these assumptions, but since each guideline is different,
there is no strong evidence base on which to ground assumptions about behavioural
change. The assumptions thus have to be based on careful analysis of how current
sentencing practice corresponds to the guideline ranges presented in the proposed
draft guideline, and an assessment of the effects of changes to the structure and
wording of the guideline where a previous guideline existed.

The resource impact of the draft guideline is measured in terms of the change in
sentencing practice that is expected to occur as a result of it. Any future changes in
sentencing practice which are unrelated to the publication of the guideline are
therefore not included in the estimates.

In developing sentence levels for the draft guidelines, data on current sentence levels
have been considered, although this does cover the period before the increase in
statutory maximum sentence for sections 4-8. Existing guidance and case studies, as
well as limited transcripts of judges’ sentencing remarks have also been reviewed.

While data exist on the number of offenders and the sentences imposed,
assumptions have been made about how current cases would be categorised across
the levels of culpability and harm proposed in the new guidelines, due to a lack of
data available regarding the detailed sentencing factors for current cases.
Additionally, given that offences contrary to sections 4-8 were summary only until
very recently, past sentencing data may not be representative of how sentencing will

8 Owing to low volumes, an average custodial sentence length (ACSL) for this offence has not been calculated.
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look in the future for this guideline. As a consequence, it is difficult to ascertain how
sentence levels may change under the new animal cruelty guideline.

It remains difficult to estimate with any precision the impact the new draft guidelines
may have on prison and probation resources. To support the development of the
guidelines and mitigate the risk of them having an unintended impact, discussions
with sentencers will be undertaken during the consultation stage to provide more
information on which to base the final resource assessment accompanying the
definitive guidelines.

Resource impacts

This section should be read in conjunction with the guidelines available at:
https://www.sentencingcouncil.org.uk/.

The two draft guidelines cover animal cruelty offences contrary to sections 4-8 and
section 9 of the Animal Welfare Act 2006 separately. Due to the shared statutory
maximum penalty of offences contrary to sections 4-8, and because they are covered
by the same guideline, the resource impacts have been assessed and presented for
these offences collectively. The resource impacts for the new draft section 9 offence
guideline have been considered separately.

In relation to the rationale for the increases to the statutory maximum under the
Animal Welfare (Sentencing) Act 2021, discussions in Parliament focussed on a
particular desire to increase penalties for offences involving particularly sadistic
behaviour, and/ or the involvement of organised criminality. As such, the expectation
of the new draft guideline is that it will increase sentences for these most serious
cases and provide consistency of approach to sentencing a wider range of animal
cruelty offences than the current guideline offers, whilst ensuring that sentences are
proportionate to the offence committed and in relation to other offences.

Overall, it is likely that the increase in statutory maximum reflected in the new animal
cruelty guideline may increase sentencing severity for a very small subset of offences
at the highest end of severity, for offending contrary to sections 4-8. It is unlikely that
this will lead to a substantial impact on prison and probation resources, owing to the
small volumes involved. For the section 9 offence, it is not anticipated that the new
draft guideline will lead to a change in sentencing practice, since the guideline has
been developed with current sentencing practice in mind and the statutory maximum
remains unchanged, so this is not expected to have a notable resource impact either.

Animal cruelty guideline (sections 4-8, Animal Welfare Act 2006)

Offences contrary to sections 4, 8 and 9 of the Animal Welfare Act 2006 are currently
covered in the existing Animal cruelty guideline, which has only two categories of
harm and a six-point sentencing table.

The new draft Animal cruelty guideline additionally covers sections 5, 6 and 7 but no
longer covers section 9. The draft guideline has three levels of culpability and three
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levels of harm, leading to a nine-point sentencing table with a sentencing range from
a Band A fine® up to 3 years’ custody.

The statutory maximum penalty for sections 4-8 increased from 6 months’ custody
(summary only offence), to 5 years’ custody (triable either way offence) in June 2021.
This increase is reflected in the sentence ranges for the new draft guideline and, as
such, it is possible there may be an impact on the proportion of cases being
sentenced in Crown Court in the future, compared with now. However, since the
ACSL is currently 4 months’ custody and the starting point sentence for all offences
except those falling into the highest harm and culpability category (A1) is no greater
than 6 months’ custody before any reductions for a guilty plea, the majority of cases
are likely to remain within the threshold of magistrates' courts sentencing powers.

The rationale for these increases to the statutory maximum under the Animal Welfare
(Sentencing) Act 2021 set out that sentences above the previous 6-month statutory
maximum sentence should be reserved for those offences involving particularly
sadistic behaviour, and/ or the involvement of organised criminality. As such, the
draft guideline includes a number of updates to the way culpability is assessed,
primarily to clearly separate out more extreme cases. High culpability factors within
the existing magistrates’ court Animal cruelty guideline have been moved into
medium culpability, and a new set of factors covered the most severe types of
offending have been added to high culpability, to reflect the significant increase in
maximum sentence for these offences.

Nevertheless, the starting point pre-guilty plea for even the highest harm and
culpability category (1A) under the new draft animal cruelty guideline is 18 months’
custody, so it is likely that a high proportion of custodial sentence outcomes will
remain within the eligible threshold for suspension, for which the anticipated resource
impacts are less, especially with regard to prison places. Furthermore, the majority of
offenders do not currently receive a custodial sentence for these offences, which
further reduces the estimated impacts on prison resources.

Analysis of a small number? of transcripts of Crown Court judges’ sentencing
remarks!! was conducted to assess how sentences might change under the new
guideline. This also suggests that there are unlikely to be substantial increases in
custody length or changes in sentence outcome type for the majority of cases. There
may be some increases in the length of custody received in individual cases,
particularly those at the highest levels of culpability and harm, for example involving
the death of the animal/ animals. However, due to the data limitations, the likely
resource impact cannot be quantified.

In addition, it should be noted that only 2 per cent of offenders sentenced in 2020 for
these offences were sentenced at Crown Court, therefore, it is likely that this subset

9 The starting point for a Band A fine is 50% of the offender’s relevant weekly income.

10 Sentencing remarks are only available at the Crown Court, and there were only 11 offenders sentenced for
animal cruelty offences at the Crown Court in 2019 and 2020, all for causing unnecessary suffering (section 4).

11 Of the 11 possible transcripts which were ordered, only 8 transcripts covering 9 offenders sentenced in 2019
and 2020 for causing unnecessary suffering (section 4) as either a principal or secondary offence contained
enough detail to be analysed. In all cases, multiple offences were being sentenced; in one transcript, the
secondary offences included offending contrary to section 9.
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of cases represents some of the most severe types of offending and/ or cases
involving multiple offences.

Furthermore, the latest full year of data available to analyse for this resource
assessment is for 2020: before the increase in statutory maximum sentence. This
means that the current sentencing practice for this offence is not fully representative
of expected future sentencing using the draft guideline, which limits how reliably we
can estimate the resource impacts for this guideline.

Overall, due to a lack of available data, the very recent change in offence category
from summary only to triable either way and the very small number of offenders
sentenced for the majority of these offences, it is not possible to say whether the
guideline for these offences will have a significant impact on prison and probation
resources overall. Nevertheless, the intention of the guideline, in line with the
rationale behind Parliament’s decision to increase the statutory maximum sentence?!?
IS not to increase the volume of offenders receiving a custodial sentence, only the
length of time for the small subset of offences at the highest end of severity.
Therefore, it is anticipated that any impact on prison and probation resources should
be small.

Further work during the consultation should hopefully provide further evidence on
which to base the final resource assessment.

Failure to ensure animal welfare guideline (section 9, Animal Welfare Act 2006)

The existing magistrates’ courts sentencing guideline which covers section 9 of
Animal Welfare Act 2006 also covers the animal cruelty offences under sections 4
and 8.

The new draft Failure to ensure animal welfare guideline, to cover purely the section
9 offence (breach of duty of person responsible for animal to ensure welfare), retains
three levels of culpability and two levels of harm from the existing Animal cruelty
guideline, leading to a six-point sentencing table, with a sentencing range from a
Band A fine’ up to 26 weeks’ custody to reflect the summary only nature of the
offence.

Compared to the existing guideline, certain factors have been removed to ensure that
all the factors are relevant, and that sentencing is proportionate for the narrower
scope of the new draft guideline.

Due to a lack of available data and the small number of offenders sentenced for this
offence, it is not possible to confidently anticipate the impact the new draft guideline
will have on prison and probation resources overall. However, it is anticipated that
any impact would be minimal, given the low volume of offenders sentenced for this
offence currently and the low proportion of these offenders who are currently
receiving a custodial outcome.

Further work and discussion with sentencers during the consultation should provide
further evidence on which to base the final resource assessment.

12 Explanatory notes of the Animal Welfare (Sentencing) Bill, ‘Financial implications of the Bill’, page 5:
https://publications.parliament.uk/pa/bills/cbill/58-01/0014/en/200014en.pdf
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Risks

In attempting to estimate the likely resource impacts of these guidelines, there are
two main risks to consider:

Risk 1: The Council’s assessment of current sentencing practice is inaccurate

An important input into developing sentencing guidelines is an assessment of current
sentencing practice. The Council uses this assessment as a basis to consider
whether current sentencing levels are appropriate or whether any changes should be
made. Inaccuracies in the Council’s assessment could cause unintended changes in
sentencing practice when the new guideline comes into effect.

This risk is mitigated by information that is gathered by the Council as part of the
consultation phase. This includes interviews and discussions with sentencers, to test
whether the guidelines have the intended effect. However, there are limitations on
the number of scenarios which can be explored, so the risk cannot be fully
eliminated. The Council has also included a question in the consultation document,
asking for consultees’ views on the potential impact of the proposals. This
information will provide further information on which to base the final resource
assessment.

Risk 2: Sentencers do not interpret the new guideline as intended

If sentencers do not interpret the guideline as intended, this could cause a change in
the average severity of sentencing, with associated resource effects.

The Council takes a number of precautions in issuing a new guideline to try to ensure
that sentencers interpret it as intended. Sentencing ranges are agreed on by
considering sentencing data in conjunction with Council members’ experience of
sentencing. Limited transcripts of Crown Court sentencing remarks and case studies
of animal cruelty offences have also been studied to ensure that the guidelines are
developed with current sentencing practice in mind. Research carried out with
sentencers should also enable issues with implementation to be identified and
addressed prior to the publication of the definitive guidelines.

Consultees can also feed back their views of the likely effect of the guidelines, and
whether this differs from the effects set out in the consultation stage resource
assessment. The Council also uses data from the Ministry of Justice to monitor the
effects of its guidelines to ensure any divergence from its aims is identified as quickly
as possible.




Annex A
Animal Cruelty

Animal Welfare Act 2006, s.4 (unnecessary suffering), s.5
(mutilation), s.6 (docking of dogs’ tails), s.7 (administration of
poisons etc), s.8 (fighting etc)

Effective from: XXXXXXXXX

Triable either way
Maximum: 5 years’ custody

Offence range: Band A fine — 3 years’ custody

Step 1 — Determining the offence category

The court should determine culpability and harm caused with reference only to the
factors below. Where an offence does not fall squarely into a category, individual
factors may require a degree of weighting before making an overall assessment and
determining the appropriate offence category.

Culpability demonstrated by one or more of the following

The court should weigh all the factors set out below in determining the offender’s
culpability. Where there are characteristics present which fall under different levels of
culpability, the court should balance these characteristics to reach a fair assessment
of the offender’s culpability.

A High Culpability e Prolonged _ and/or mgltiple incidents of serious cruelty
and/or sadistic behaviour
Use of very significant force
Leading role in illegal activity
A category B offence may also be elevated to category A
by:
o the extreme nature of one or more factors
o the extreme impact caused by a combination of
factors
Deliberate or gratuitous attempt to cause suffering
Prolonged and/or multiple incidents of cruelty or neglect
Use of significant force
Il treatment in a commercial context
Deliberate disregard for the welfare of the animal
(including failure to seek treatment)
e Other cases that fall between categories A or C because:
- Factors are present in A and C which balance each
other out, and/or,
- The offender’s culpability falls between the factors as
described in A and C

B Medium culpability
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Well intentioned but incompetent care

Momentary or brief lapse in judgement

Involved through coercion, intimidation or exploitation
Mental disorder or learning disability, where linked to the
commission of the offence

C Lower culpability

Harm demonstrated by one or more of the following

The court should consider the factors set out below to determine the level of harm
that has been caused or was intended to be caused to the victim.

Category 1 Death (including injury necessitating euthanasia)
Particularly grave or life-threatening injury or condition
caused

e Very high level of pain and/or suffering caused

Category 2 e Offence results in an injury or condition which has a
substantial and/or lasting effect (including cases of tail
docking, ear clipping and similar forms of mutilation)

e Substantial level of pain and/or suffering caused

Category 3 e Little or no physical, developmental harm or distress

e All other levels of pain and/or suffering

Step 2 — Starting point and category range

Having determined the category at step one, the court should use the corresponding
starting point to reach a sentence within the category range below. The starting point

applies to all offenders irrespective of plea or previous convictions. A case of
particular gravity, reflected by a combination of high culpability factors or significant
numbers of animals, could merit upward adjustment from the starting point, before
further adjustment for aggravating or mitigating features, set out below, and may
attract a sentence higher than the category range.

High culpability

Medium culpability

Low culpability

Category Starting point Starting point Starting point
1 18 months’ 26 weeks’ custody Low level community
custody order
Category range Category range Category range

26 weeks’ custody 18 weeks’ — 12 Band B fine — Medium
— 3 years’ custody months’ custody level community order

Category Starting point Starting point Starting point

2 26 weeks’ custody 12 weeks’ custody Band C fine

Category range
18 weeks’ — 12
months’ custody

Category range
Medium level
community order — 26
weeks’ custody

Category range
Band B fine — Low
level community order






Annex A

Category
3

Starting point
12 weeks’ custody

Starting point
Medium level
community order

Starting point
Band B fine

Category range
Medium level
community order —
26 weeks’ custody

Category range
Low level community
order — High level
community order

Category range
Band A fine — Band C
fine

The court should then consider further adjustment for any aggravating or mitigating
factors. The following is a non-exhaustive list of additional factual elements
providing the context of the offence and factors relating to the offender. Identify
whether any combination of these, or other relevant factors, should result in an
upward or downward adjustment from the sentence arrived at so far.

Factors increasing seriousness
Statutory aggravating factors

e Previous convictions, having regard to a) the nature of the offence to which
the conviction relates and its relevance to the current offence; and b) the
time that has elapsed since the conviction

« Offence committed whilst on balil

o Offence motivated by, or demonstrating hostility based on any of the following
characteristics or presumed characteristics of the owner/keeper of the animal:
religion, race, disability, sexual orientation or transgender identity

Other aggravating factors

o Distress caused to owner where not responsible for the offence

e Failure to comply with current court orders

« Offence committed on licence or post sentence supervision

e Significant number of animals involved

e Use of a weapon

« Allowing person of insufficient experience or training to have care of animal(s)

e Use of technology, including circulating details/photographs/videos etc of the
offence on social media, to record, publicise or promote cruelty

« Ignores warning/professional advice/declines to obtain professional advice

e Use of another animal to inflict death or injury

« Offender in position of professional responsibility for animal

o Offence committed in the presence of other(s), especially children

« Animal requires significant intervention to recover

e Animal being used in public service or as an assistance dog

Factors reducing seriousness or reflecting personal mitigation

e No previous convictions or no relevant/recent convictions

e Remorse

e Good character and/or exemplary conduct

« Serious medical condition requiring urgent, intensive or long-term treatment
e Age and/or lack of maturity
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e Mental disorder or learning disability, where not linked to the commission of
the offence

e Sole or primary carer for dependent relatives

« Offender has been given an inappropriate level of trust or responsibility

e Voluntary surrender of animals to authorities

« Cooperation with the investigation

« Isolated incident

Step 3 — Consider any factors which indicate a reduction, such as
assistance to the prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which
an offender may receive a discounted sentence in consequence of assistance given
(or offered) to the prosecutor or investigator.

Step 4 — Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in
accordance with section 73 of the Sentencing Code and the Reduction in Sentence
for a Guilty Plea guideline.

Step 5 — Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to
the overall offending behaviour in accordance with the Totality guideline.

Step 6 — Compensation and ancillary orders

In all cases, the court should consider whether to make compensation and/or
other ancillary orders including deprivation of ownership and disqualification of
ownership of animals. Where the offence has resulted in personal injury, loss or
damage the court must give reasons if it decides not to order compensation
(Sentencing Code, s.55).

e Ancillary orders — Magistrates’ Court
e Ancillary orders — Crown Court Compendium

Step 7 — Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain
the effect of, the sentence.

Step 8 — Consideration for time spent on bail (tagged curfew)
The court must consider whether to give credit for time spent on bail in accordance

with section 240A of the Criminal Justice Act 2003 and section 325 of the Sentencing
Code.



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/fines-and-financial-orders/compensation/1-introduction-to-compensation/

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/6-deprivation-of-ownership-of-animal/

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/6-deprivation-of-ownership-of-animal/

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/10-disqualification-from-ownership-of-animals/

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/10-disqualification-from-ownership-of-animals/

https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/

https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted
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Failure to ensure animal welfare

Animal Welfare Act 2006, s.9 (breach of duty of person responsible
for animal to ensure welfare)

Effective from: XXXXXX

Triable only summarily
Maximum: Unlimited fine and/or 6 months
Offence range: Band A fine — 26 weeks’ custody

Step 1 — Determining the offence category

The court should determine culpability and harm caused with reference only to the
factors below. Where an offence does not fall squarely into a category, individual
factors may require a degree of weighting before making an overall assessment and
determining the appropriate offence category.

Culpability demonstrated by one or more of the following

The court should weigh all the factors set out below in determining the offender’s
culpability. Where there are characteristics present which fall under different levels of
culpability, the court should balance these characteristics to reach a fair assessment
of the offender’s culpability.

Prolonged or deliberate ill treatment or neglect
[l treatment or neglect in a commercial context
A leading role in illegal activity
Cases that fall between categories A or C because:
o Factors are presentin A and C which balance
each other out, and/or,
o The offender’s culpability falls between the factors
as described in Aand C

A High Culpability

B Medium culpability

Well intentioned but incompetent care

Brief lapse in judgement

Involved through coercion, intimidation or exploitation
Mental disorder or learning disability, where linked to the
commission of the offence

C Lower culpability

Harm demonstrated by one or more of the following

The court should consider the factors set out below to determine the level of harm
that has been caused or was intended to be caused to the victim.
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Factors indicating e Death or serious injury/harm to animal
greater harm e High level of suffering caused

Factors indicating * All other cases

lesser harm

Step 2 — Starting point and category range

Having determined the category at step one, the court should use the corresponding
starting point to reach a sentence within the category range below. The starting point
applies to all offenders irrespective of plea or previous convictions. A case of
particular gravity, reflected by multiple features of culpability in step one, could merit
upward adjustment from the starting point before further adjustment for aggravating

or mitigating features, set out below.

High culpability

Medium culpability

Low culpability

community order

order

Greater Starting point Starting point Starting point

harm 18 weeks’ custody Medium level Band C fine
community order

Category range Category range Category range
12-26 weeks’ Low level community Band B fine — Low
custody order — High level level community order

community order

Lesser Starting point Starting point Starting point

harm High level Low level community Band B fine

Category range
Low level
community order —
12 weeks’ custody

Category range
Band C fine — Medium
level community order

Category range
Band A fine — Band C
fine

The court should then consider further adjustment for any aggravating or mitigating
factors. The following is a non-exhaustive list of additional factual elements
providing the context of the offence and factors relating to the offender. Identify
whether any combination of these, or other relevant factors, should result in an
upward or downward adjustment from the sentence arrived at so far.

Factors increasing seriousness

Statutory aggravating factors

e Previous convictions, having regard to a) the nature of the offence to which
the conviction relates and its relevance to the current offence; and b) the
time that has elapsed since the conviction

« Offence committed whilst on balil

« Offence motivated by, or demonstrating hostility based on any of the following
characteristics or presumed characteristics of the owner/keeper of the animal:
religion, race, disability, sexual orientation or transgender identity
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Other aggravating factors

o Distress caused to owner where not responsible for the offence

e Failure to comply with current court orders

o Offence committed on licence or post sentence supervision

« Significant number of animals involved

e Allowing person of insufficient experience or training to have care of animal(s)
« Ignores warning/professional advice/declines to obtain professional advice

o Offender in position of professional responsibility for animal

« Animal requires significant intervention to recover

e Animal being used in public service or as an assistance dog

Factors reducing seriousness or reflecting personal mitigation

e No previous convictions or no relevant/recent convictions

e Remorse

e Good character and/or exemplary conduct

o Serious medical condition requiring urgent, intensive or long-term treatment

e Age and/or lack of maturity

e Mental disorder or learning disability, where not linked to the commission of
the offence

e Sole or primary carer for dependent relatives

« Offender has been given an inappropriate level of trust or responsibility

e Voluntary surrender of animals to authorities

« Cooperation with the investigation

« Isolated incident

Step 3 — Consider any factors which indicate a reduction, such as
assistance to the prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which
an offender may receive a discounted sentence in consequence of assistance given
(or offered) to the prosecutor or investigator.

Step 4 — Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in
accordance with section 73 of the Sentencing Code and the Reduction in Sentence
for a Guilty Plea guideline.

Step 5 — Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to

the overall offending behaviour in accordance with the Totality guideline.

Step 6 — Compensation and ancillary orders



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/

https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/
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In all cases, the court should consider whether to make compensation and/or other
ancillary orders including deprivation of ownership and disqualification of ownership
of animals. Where the offence has resulted in personal injury, loss or damage the
court must give reasons if it decides not to order compensation (Sentencing Code,
S.55).

e Ancillary orders — Magistrates’ Court
Step 7 — Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain
the effect of, the sentence.

Step 8 — Consideration for time spent on bail (tagged curfew)
The court must consider whether to give credit for time spent on bail in accordance

with section 240A of the Criminal Justice Act 2003 and section 325 of the Sentencing
Code.



https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sentencingcouncil.org.uk%2Fexplanatory-material%2Fcrown-court%2Fitem%2Ffines-and-financial-orders%2Fcompensation%2F1-introduction-to-compensation%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592439549%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=70l3rqrNsRg5gStDiNzwP6B9ARK7mFzXyOVGJafkAmQ%3D&reserved=0

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/6-deprivation-of-ownership-of-animal/

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/10-disqualification-from-ownership-of-animals/

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/10-disqualification-from-ownership-of-animals/

https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted

https://www.sentencingcouncil.org.uk/explanatory-material/magistrates-court/item/ancillary-orders/

https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted

https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted




Sentencing Annex C

Consultation Stage Resource Assessment
Animal Cruelty Offences

Introduction

This document fulfils the Sentencing Council’s statutory duty to produce a resource
assessment which considers the likely effect of its guidelines on the resources
required for the provision of prison places, probation and youth justice services.!

Rationale and objectives for new guideline

A single magistrates’ courts sentencing guideline currently exists for animal cruelty
offences, which covers offences contrary to sections 4, 8 and 9 of the Animal Welfare
Act 2006. This existing Animal cruelty guideline? first came into force in 2008 but was
revised in 2017 following concern that it was not nuanced enough, particularly for
those cases falling between the lowest and highest levels of seriousness.

On 29 June 2021, the Animal Welfare (Sentencing) Act 2021 came into force, which
increased the maximum penalty for sections 4, 5, 6, 7 and 8 of the Animal Welfare
Act 2006 from 6 months’ (summary only) to 5 years’ custody. There was no change
to the maximum penalty for the section 9 offence.

The Council is consulting on two new draft sentencing guidelines for use in England
and Wales to cover these animal cruelty offences. One is an Animal cruelty guideline
for use in all courts, to cover offences contrary to sections 4-8, where the offences
have changed from being summary only to triable either way and the statutory
maximum penalty has increased. The other is a Failure to ensure animal welfare
magistrates’ courts sentencing guideline, which retains much of the existing
magistrates’ courts sentencing guideline for animal cruelty offences, but with
changes to reflect the scope of the guideline no longer covering sections 4 and 8 and
now simply covering the section 9 offence, which has an unchanged statutory
maximum.

The Council’'s aim in developing these guidelines is to reflect the will of Parliament
and provide sentencers with a structured approach to sentencing animal cruelty
offences that will ensure that sentences are proportionate to the offence committed
and in relation to other offences. They should also promote a consistent approach to

1 Coroners and Justice Act 2009 section 127: www.legislation.gov.uk/ukpga/2009/25/section/127
2 https://www.sentencingcouncil.org.uk/offences/magistrates-court/item/animal-cruelty-revised-2017/




http://www.legislation.gov.uk/ukpga/2009/25/section/127

https://www.sentencingcouncil.org.uk/offences/magistrates-court/item/animal-cruelty-revised-2017/
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sentencing and provide guidance to sentencers, especially where the maximum
sentence has recently increased from 6 months to 5 years’ custody.

Scope

As stipulated by section 127 of the Coroners and Justice Act 2009, this assessment
considers the resource impact of the guidelines on the prison service, probation
service and youth justice services. Any resource impacts which may fall elsewhere
are therefore not included in this assessment.

This resource assessment covers the following offences under the Animal Welfare
Act 2006, which will be covered by two guidelines:

e Causing unnecessary suffering (section 4);

e Carrying out a non-exempted mutilation (section 5);

Docking the tail of a dog except where permitted (section 6);

Administering poison to an animal (section 7);

Involvement in an animal fight (section 8); and

Breach of duty of person responsible for animal to ensure welfare (section 9).

These guidelines apply to sentencing adults only; they will not directly apply to the
sentencing of children and young people.

Current sentencing practice

To ensure that the objectives of the guidelines are realised, and to understand better
the potential resource impacts of the guidelines, the Council has carried out
analytical and research work in support of them.

The intention is that the guidelines will encourage consistency of sentencing,
especially regarding the increase in statutory maximum penalties for sections 4 to 8,
and ensure that, for all offences, sentences are proportionate to the severity of the
offence committed and in relation to other offences, whilst incorporating the change
in legislation.

In order to develop effective guidelines for these offences, knowledge of recent
sentencing practice was required. Sources of evidence have included examples of
cases from the RSPCA, case studies from the passage of the Animal Welfare
(Sentencing) Act 2021 Bill, analysis of transcripts of judges’ sentencing remarks for
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the very few cases which are sentenced in the Crown Court currently and sentencing
data from the MoJ Court Proceedings Database.?*

During the consultation stage, we intend to hold discussions with sentencers to invite
feedback and gauge whether the new guidelines will work as anticipated. This should
provide some further understanding of the likely impact of the guidelines on
sentencing practice, and the subsequent effect on prison and probation resources.

Detailed sentencing statistics for the offences covered by the draft guidelines have
been published on the Sentencing Council website at the following link:
http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistic
al-bulletin&topic=&year.

Causing unnecessary suffering (section 4)

In 2020 around 300 adult offenders were sentenced for this offence, although this
was a decrease compared to the recent trend of around 600 offenders sentenced in
each year. The most common outcome was a community order (39 per cent),
followed by a fine (22 per cent) and a suspended sentence order (21 per cent). A
further 12 per cent received immediate custody.>®

For those that were sentenced to immediate custody in 2020, the average (mean)
custodial sentence length (ACSL) was 4 months, after any reductions for guilty plea,
whilst the statutory maximum sentence was still 6 months’ custody.’

Carrying out a non-exempted mutilation (section 5); Docking the tail of a dog
except where permitted (section 6); Administering poison to an animal (section
7); and Involvement in an animal fight (section 8)

Due to low volumes, sentencing data for these four sections of the Animal Welfare
Act 2006 are presented together and it has not been possible to provide an average
custodial sentence length (ACSL). In total, in 2020, there were only 3 adult offenders
sentenced for these offences, and around 30 offenders sentenced between 2016 and

3 The Court Proceedings Database (CPD), maintained by the Ministry of Justice (MoJ), is the data source for
these statistics. The data presented in this resource assessment only include cases where the specified
offence was the principal offence committed. When a defendant has been found guilty of two or more offences
this is the offence for which the heaviest penalty is imposed. Where the same disposal is imposed for two or
more offences, the offence selected is the offence for which the statutory maximum penalty is the most severe.
Although the offender will receive a sentence for each of the offences that they are convicted of, it is only the
sentence for the principal offence that is presented here. Further information about this sentencing data can be
found in the accompanying statistical bulletin and tables published here:
http://www.sentencingcouncil.org.uk/publications/?s&cat=statistical-bulletin

4 Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the
criminal justice system due to the COVID-19 pandemic. It is therefore possible that these figures may reflect
the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a
continuation of the longer-term series, so care should be taken when interpreting these figures.

5 A further 4 per cent received a discharge and 1 per cent were ‘Otherwise dealt with’, which covers
miscellaneous disposals. Please note that due to a data issue currently under investigation, there are a
number of cases which are incorrectly categorised in the Court Proceedings Database (CPD) as 'Otherwise
dealt with'. Therefore, these volumes and proportions should be treated with caution.

6 Percentages may not appear to sum to 100 per cent due to rounding.

7 The average custodial sentence lengths presented in this resource assessment are mean average custodial
sentence length values for offenders sentenced to determinate custodial sentences, after any reduction for
guilty plea. The statutory maximum sentence for this offence increased from 6 months to 5 years’ custody in
April 2021 however the latest full year of data available at the time of publication was 2020 so there are no
cases exceeding 6 months’ custody included in these figures.




http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistical-bulletin&topic=&year

http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistical-bulletin&topic=&year

http://www.sentencingcouncil.org.uk/publications/?s&cat=statistical-bulletin%20%20
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2020. These offences are almost exclusively sentenced in magistrates’ courts, and
the majority of the offenders receiving immediate custody are sentenced for the
offence of involvement in an animal fight (section 8).

Breach of duty of person responsible for animal to ensure welfare (section 9)

In 2020, around 50 adult offenders were sentenced for this offence, which is a
decrease compared to the recent trend of around 150 offenders sentenced per year.
In 2020, almost half of offenders sentenced received a fine (44 per cent), one third
received a community order (31 per cent) and 17 per cent received a suspended
sentence order. A further 4 per cent were sentenced to immediate custody® and the
statutory maximum sentence for this offence remains at 6 months’ custody.®

Key assumptions

To estimate the resource effect of a guideline, an assessment is required of how it
will affect aggregate sentencing behaviour. This assessment is based on the
objectives of the draft guideline and draws upon analytical and research work
undertaken during guideline development. However, some assumptions must be
made, in part because it is not possible precisely to foresee how sentencers’
behaviour may be affected across the full range of sentencing scenarios. Any
estimates of the impact of the draft guidelines are therefore subject to a large degree
of uncertainty.

Historical data on changes in sentencing practice following the publication of
guidelines can help inform these assumptions, but since each guideline is different,
there is no strong evidence base on which to ground assumptions about behavioural
change. The assumptions thus have to be based on careful analysis of how current
sentencing practice corresponds to the guideline ranges presented in the proposed
draft guideline, and an assessment of the effects of changes to the structure and
wording of the guideline where a previous guideline existed.

The resource impact of the draft guideline is measured in terms of the change in
sentencing practice that is expected to occur as a result of it. Any future changes in
sentencing practice which are unrelated to the publication of the guideline are
therefore not included in the estimates.

In developing sentence levels for the draft guidelines, data on current sentence levels
have been considered, although this does cover the period before the increase in
statutory maximum sentence for sections 4-8. Existing guidance and case studies, as
well as limited transcripts of judges’ sentencing remarks have also been reviewed.

While data exist on the number of offenders and the sentences imposed,
assumptions have been made about how current cases would be categorised across
the levels of culpability and harm proposed in the new guidelines, due to a lack of
data available regarding the detailed sentencing factors for current cases.
Additionally, given that offences contrary to sections 4-8 were summary only until
very recently, past sentencing data may not be representative of how sentencing will

8 Owing to low volumes, an average custodial sentence length (ACSL) for this offence has not been calculated.
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look in the future for this guideline. As a consequence, it is difficult to ascertain how
sentence levels may change under the new animal cruelty guideline.

It remains difficult to estimate with any precision the impact the new draft guidelines
may have on prison and probation resources. To support the development of the
guidelines and mitigate the risk of them having an unintended impact, discussions
with sentencers will be undertaken during the consultation stage to provide more
information on which to base the final resource assessment accompanying the
definitive guidelines.

Resource impacts

This section should be read in conjunction with the guidelines available at:
https://www.sentencingcouncil.org.uk/.

The two draft guidelines cover animal cruelty offences contrary to sections 4-8 and
section 9 of the Animal Welfare Act 2006 separately. Due to the shared statutory
maximum penalty of offences contrary to sections 4-8, and because they are covered
by the same guideline, the resource impacts have been assessed and presented for
these offences collectively. The resource impacts for the new draft section 9 offence
guideline have been considered separately.

In relation to the rationale for the increases to the statutory maximum under the
Animal Welfare (Sentencing) Act 2021, discussions in Parliament focussed on a
particular desire to increase penalties for offences involving particularly sadistic
behaviour, and/ or the involvement of organised criminality. As such, the expectation
of the new draft guideline is that it will increase sentences for these most serious
cases and provide consistency of approach to sentencing a wider range of animal
cruelty offences than the current guideline offers, whilst ensuring that sentences are
proportionate to the offence committed and in relation to other offences.

Overall, it is likely that the increase in statutory maximum reflected in the new animal
cruelty guideline may increase sentencing severity for a very small subset of offences
at the highest end of severity, for offending contrary to sections 4-8. It is unlikely that
this will lead to a substantial impact on prison and probation resources, owing to the
small volumes involved. For the section 9 offence, it is not anticipated that the new
draft guideline will lead to a change in sentencing practice, since the guideline has
been developed with current sentencing practice in mind and the statutory maximum
remains unchanged, so this is not expected to have a notable resource impact either.

Animal cruelty guideline (sections 4-8, Animal Welfare Act 2006)

Offences contrary to sections 4, 8 and 9 of the Animal Welfare Act 2006 are currently
covered in the existing Animal cruelty guideline, which has only two categories of
harm and a six-point sentencing table.

The new draft Animal cruelty guideline additionally covers sections 5, 6 and 7 but no
longer covers section 9. The draft guideline has three levels of culpability and three



https://www.sentencingcouncil.org.uk/
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levels of harm, leading to a nine-point sentencing table with a sentencing range from
a Band A fine® up to 3 years’ custody.

The statutory maximum penalty for sections 4-8 increased from 6 months’ custody
(summary only offence), to 5 years’ custody (triable either way offence) in June 2021.
This increase is reflected in the sentence ranges for the new draft guideline and, as
such, it is possible there may be an impact on the proportion of cases being
sentenced in Crown Court in the future, compared with now. However, since the
ACSL is currently 4 months’ custody and the starting point sentence for all offences
except those falling into the highest harm and culpability category (A1) is no greater
than 6 months’ custody before any reductions for a guilty plea, the majority of cases
are likely to remain within the threshold of magistrates' courts sentencing powers.

The rationale for these increases to the statutory maximum under the Animal Welfare
(Sentencing) Act 2021 set out that sentences above the previous 6-month statutory
maximum sentence should be reserved for those offences involving particularly
sadistic behaviour, and/ or the involvement of organised criminality. As such, the
draft guideline includes a number of updates to the way culpability is assessed,
primarily to clearly separate out more extreme cases. High culpability factors within
the existing magistrates’ court Animal cruelty guideline have been moved into
medium culpability, and a new set of factors covered the most severe types of
offending have been added to high culpability, to reflect the significant increase in
maximum sentence for these offences.

Nevertheless, the starting point pre-guilty plea for even the highest harm and
culpability category (1A) under the new draft animal cruelty guideline is 18 months’
custody, so it is likely that a high proportion of custodial sentence outcomes will
remain within the eligible threshold for suspension, for which the anticipated resource
impacts are less, especially with regard to prison places. Furthermore, the majority of
offenders do not currently receive a custodial sentence for these offences, which
further reduces the estimated impacts on prison resources.

Analysis of a small number? of transcripts of Crown Court judges’ sentencing
remarks!! was conducted to assess how sentences might change under the new
guideline. This also suggests that there are unlikely to be substantial increases in
custody length or changes in sentence outcome type for the majority of cases. There
may be some increases in the length of custody received in individual cases,
particularly those at the highest levels of culpability and harm, for example involving
the death of the animal/ animals. However, due to the data limitations, the likely
resource impact cannot be quantified.

In addition, it should be noted that only 2 per cent of offenders sentenced in 2020 for
these offences were sentenced at Crown Court, therefore, it is likely that this subset

9 The starting point for a Band A fine is 50% of the offender’s relevant weekly income.

10 Sentencing remarks are only available at the Crown Court, and there were only 11 offenders sentenced for
animal cruelty offences at the Crown Court in 2019 and 2020, all for causing unnecessary suffering (section 4).

11 Of the 11 possible transcripts which were ordered, only 8 transcripts covering 9 offenders sentenced in 2019
and 2020 for causing unnecessary suffering (section 4) as either a principal or secondary offence contained
enough detail to be analysed. In all cases, multiple offences were being sentenced; in one transcript, the
secondary offences included offending contrary to section 9.
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of cases represents some of the most severe types of offending and/ or cases
involving multiple offences.

Furthermore, the latest full year of data available to analyse for this resource
assessment is for 2020: before the increase in statutory maximum sentence. This
means that the current sentencing practice for this offence is not fully representative
of expected future sentencing using the draft guideline, which limits how reliably we
can estimate the resource impacts for this guideline.

Overall, due to a lack of available data, the very recent change in offence category
from summary only to triable either way and the very small number of offenders
sentenced for the majority of these offences, it is not possible to say whether the
guideline for these offences will have a significant impact on prison and probation
resources overall. Nevertheless, the intention of the guideline, in line with the
rationale behind Parliament’s decision to increase the statutory maximum sentence?!?
IS not to increase the volume of offenders receiving a custodial sentence, only the
length of time for the small subset of offences at the highest end of severity.
Therefore, it is anticipated that any impact on prison and probation resources should
be small.

Further work during the consultation should hopefully provide further evidence on
which to base the final resource assessment.

Failure to ensure animal welfare guideline (section 9, Animal Welfare Act 2006)

The existing magistrates’ courts sentencing guideline which covers section 9 of
Animal Welfare Act 2006 also covers the animal cruelty offences under sections 4
and 8.

The new draft Failure to ensure animal welfare guideline, to cover purely the section
9 offence (breach of duty of person responsible for animal to ensure welfare), retains
three levels of culpability and two levels of harm from the existing Animal cruelty
guideline, leading to a six-point sentencing table, with a sentencing range from a
Band A fine’ up to 26 weeks’ custody to reflect the summary only nature of the
offence.

Compared to the existing guideline, certain factors have been removed to ensure that
all the factors are relevant, and that sentencing is proportionate for the narrower
scope of the new draft guideline.

Due to a lack of available data and the small number of offenders sentenced for this
offence, it is not possible to confidently anticipate the impact the new draft guideline
will have on prison and probation resources overall. However, it is anticipated that
any impact would be minimal, given the low volume of offenders sentenced for this
offence currently and the low proportion of these offenders who are currently
receiving a custodial outcome.

Further work and discussion with sentencers during the consultation should provide
further evidence on which to base the final resource assessment.

12 Explanatory notes of the Animal Welfare (Sentencing) Bill, ‘Financial implications of the Bill’, page 5:
https://publications.parliament.uk/pa/bills/cbill/58-01/0014/en/200014en.pdf




https://publications.parliament.uk/pa/bills/cbill/58-01/0014/en/200014en.pdf
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Risks

In attempting to estimate the likely resource impacts of these guidelines, there are
two main risks to consider:

Risk 1: The Council’s assessment of current sentencing practice is inaccurate

An important input into developing sentencing guidelines is an assessment of current
sentencing practice. The Council uses this assessment as a basis to consider
whether current sentencing levels are appropriate or whether any changes should be
made. Inaccuracies in the Council’s assessment could cause unintended changes in
sentencing practice when the new guideline comes into effect.

This risk is mitigated by information that is gathered by the Council as part of the
consultation phase. This includes interviews and discussions with sentencers, to test
whether the guidelines have the intended effect. However, there are limitations on
the number of scenarios which can be explored, so the risk cannot be fully
eliminated. The Council has also included a question in the consultation document,
asking for consultees’ views on the potential impact of the proposals. This
information will provide further information on which to base the final resource
assessment.

Risk 2: Sentencers do not interpret the new guideline as intended

If sentencers do not interpret the guideline as intended, this could cause a change in
the average severity of sentencing, with associated resource effects.

The Council takes a number of precautions in issuing a new guideline to try to ensure
that sentencers interpret it as intended. Sentencing ranges are agreed on by
considering sentencing data in conjunction with Council members’ experience of
sentencing. Limited transcripts of Crown Court sentencing remarks and case studies
of animal cruelty offences have also been studied to ensure that the guidelines are
developed with current sentencing practice in mind. Research carried out with
sentencers should also enable issues with implementation to be identified and
addressed prior to the publication of the definitive guidelines.

Consultees can also feed back their views of the likely effect of the guidelines, and
whether this differs from the effects set out in the consultation stage resource
assessment. The Council also uses data from the Ministry of Justice to monitor the
effects of its guidelines to ensure any divergence from its aims is identified as quickly
as possible.





