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1 ISSUE 

1.1 In July 2021 the Council agreed to publish a research report on the Totality guideline: 

Exploring sentencers’ views of the Sentencing Council’s Totality guideline. The Council 

stated that in the light of the findings of the research it would review the guideline and 

consult on the proposed changes in 2022.  

2 RECOMMENDATION 

2.1 That the Council agrees the scope and timing of revisions to the Totality guideline. 

3 CONSIDERATION 

Background 

3.1 The Council has a statutory duty to ‘prepare sentencing guidelines about the 

application of any rule of law as to the totality of sentences.’1 The Totality guideline has been 

in force since 11 June 2012 and is used in all criminal courts. When sentencing an offender 

for more than one offence, or where the offender is already serving a sentence, courts must 

consider whether the total sentence is just and proportionate to the overall offending 

behaviour. The Totality guideline sets out the principles to be followed, the approach for 

different types of sentence and gives examples of how sentences should be structured in 

different circumstances. 

3.2 There are no published figures on multiple offences and data issues make obtaining 

reliable figures very difficult,2 but an estimate of how often more than one offence was 

sentenced (this does not include cases where the offender was already serving a sentence) 

for adult offenders (rounded to the nearest 1,000) in 2019 is: 

• Around 84% (912,000 offenders) were sentenced for one offence and around 16% 

(179,000 offenders) were sentenced for two or more offences in magistrates’ courts.  

• Around 40% (28,000 offenders) were sentenced for one offence and around 60% 

(41,000 offenders) were sentenced for two or more offences in the Crown Court. 

 
1 Coroners and Justice Act 2009 s120(3)(b) 
2 There is an action arising from the ‘Vision’ consultation to look at data on multiple offences which the 
Council decided should be lower priority. 

https://www.sentencingcouncil.org.uk/wp-content/uploads/2021-09-17-Totality-guideline-report.pdf
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/
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3.3 As set out at the July 2021 meeting, there has been some criticism of the Totality 

guideline from academics who consider that it does not give sufficient principled or practical 

guidance on totality. 

The research and findings 

3.4 In response to this, in 2021, the Council carried out qualitative research with 

sentencers to explore their views of the guideline and how it is used in practice. The key 

findings of the research can be summarised as follows: 

• Most survey respondents thought that the guideline provides practical help in 
sentencing. Several made positive comments regarding the guideline’s examples, 
clarity and usefulness. 

• Survey respondents and interviewees both said that they do not always refer to the 
guideline. The most common way that survey respondents use the guideline is to 
apply its principles, based on their knowledge of its contents, and consult it only for 
difficult or unusual cases. 

• Nearly half the survey respondents said that they can find it difficult to apply the 
guideline in some circumstances, for example when sentencing offences that are 
dissimilar or have multiple victims, and some specific offences. 

• Sentencers also told us that, in cases with multiple victims and a range of offending, 
it can be difficult to reflect the seriousness of the offending against each individual 
victim in the final sentence. 

• To counter a perception among the public and victims that the totality principle is 
lenient, some interviewees thought it could be helpful to include in the guideline a 
reminder to the court to explain how a sentence has been constructed. 

• Most survey respondents commented on the length of the guideline, and some 
requested improvements to its format. We showed interviewees ideas for improving 
the format of the guideline (bullet points, drop-down menus and tables) and most 
were positive about the proposals. 

Proposals for reviewing the guideline 

3.5 The Council has said that it will review the guideline and consult on changes this 

year. The proposal put to the Council last July was that the guideline should be updated  

without changing the essentials of the content. The revised version would be subject to 

consultation which would also serve to bring the guideline to attention of users.   

3.6 The publication of the research findings prompted Mandeep Dhami, Professor in 

Decision Psychology at Middlesex University, to contact us enclosing a report on the 

application of the Totality guideline.  The report (at Annex A) details research carried out 

using data from the Crown Court Sentencing Survey (CCSS) comparing sentences for 

multiple offence and single offence cases after controlling for potential differences between 

the two types of case, i.e., offender gender and age, offence seriousness, aggravating and 

mitigating factors and guilty plea reduction. 
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3.7 The report indicates that in many (but not all) cases there is no clear association 

between the number of offences being sentenced and either the likelihood of receiving a 

custodial sentence or the length of that sentence – contrary to what might be expected, 

multiple offences sentenced at the same time were not always more likely to receive a 

custodial sentence or a longer custodial sentence than comparable single offences. The 

report acknowledges limitations of the data3 and therefore the findings, but we have 

considered the implications of the findings taken at face value. 

3.8 The report (at the top of page 9) identifies several reasons why the issue is 

important: 

• because cases involving multiple offences are common; 

• because perceptions of fairness may shape public confidence in the criminal justice 
system; and  

• sentences may be appealed on the basis that they are too severe or too lenient. 

3.9 The report (from midway on page 9) also puts forward several potential explanations 

for the findings: 

• personal mitigation may be considered multiple times in multiple offence cases (when 
the initial sentence is considered for each offence and again when the totality 
principle is applied); 

• personal mitigation may be over-weighted relative to aggravating factors; 

• the adjustment made to the sentence for the principal offence (upwards for 
concurrent sentences or downwards for consecutive sentences) may be too low or 
too high respectively. 

3.10 The first of these potential explanations is based on the wording in the General 

principles section of the guideline which states: 

It is necessary to address the offending behaviour, together with the factors personal 
to the offender as a whole. 

3.11 This seems to have been interpreted in the report as though ‘factors personal to the 

offender’ are always matters of mitigation, but they could equally be aggravating factors, for 

example, the lack or presence of previous convictions. If the Council thought that this was a 

point that required clarification, it could be addressed in any revision of the guideline. 

3.12 The second and third potential explanations relate to how sentencers exercise their 

discretion and (as discussed at 3.17 below) our research indicates that sentencers are 

broadly content with the level of guidance provided by the guideline.   

3.13 The report highlights several areas where further research would be useful, including:  

 
3 in particular the sentence information in the CCSS relates only to the principal offence and there is 
no data on whether sentences are concurrent or consecutive. 



4 
 

• comparing data on concurrent and consecutive sentences; 

• taking into account the seriousness of the ‘other’ (i.e. not the principal) offence(s); 

• taking into account whether the other offence(s) were related to the principal offence; 

• taking into account whether all of the offences were of the same type; and  

• examining the order of reasoning in guidelines.  

3.14 Professor Dhami suggests that she could assist the Council to improve the guideline 

using rigorous evidence-based approaches.   

The suggested approach 

3.15 The Council has already considered devoting resources to obtaining improved data 

on multiple offences and has said the following in the response to the ‘What next for the 

Sentencing Council’ consultation: 

[I]n relation to analysis on multiple offences, we do not currently have access to 
extensive information on secondary/ non-principal offences or the sentences 
imposed for them. An approach based on the principal offence is therefore 
considered the most effective and pragmatic way of conducting our analysis given 
the data that is available and the difficulties of disentangling the effect of secondary 
offences on the overall sentence. We do agree that this might be an area to explore 
in the future but have decided that we need to prioritise other areas of work in the 
short and medium term. Once we have a clearer idea of the data we might be able to 
draw from the Common Platform, we will be able to reconsider this. We have 
therefore not included this as a specific action in our five year strategy but have 
included it in our longer-term analytical plan. 

 
3.16 Consequently, there is little prospect of obtaining the data required to carry out 

further meaningful research in this area in the short to medium term without changing our 

strategy and workplan. Other approaches to research could be considered, such as 

analysing transcripts of sentencing remarks or carrying out road testing, but these would 

have limitations as well as having resource implications.  

3.17 The way sentencers apply the Totality guideline is inevitably at least partially 

subjective. The basic principle of the guideline: that the court ‘should pass a total sentence 

which reflects all the offending behaviour before it and is just and proportionate’, requires 

sentencers to exercise judgment and discretion. Much of the academic criticism relates to 

the perceived imprecision of the guideline, but the work that we carried out with sentencers 

showed that they were generally content with the approach of the guideline and agreed with 

the content. 

3.18 The report at Annex A implies that multiple offence cases are sentenced too leniently 

and this would negatively affect confidence in the sentencing process. The issue of 
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perceived leniency in multiple offence cases and public confidence is one that sentencers 

also raised, but in terms of ensuring that the sentences reflect the seriousness of the 

offending against each individual victim and explaining how the sentence has been 

constructed. 

3.19 In view of the lack of evidence that there is problem with the approach taken by the 

existing guideline (which was based on case law), the recommended approach remains one 

of updating the guideline without radically changing the content. 

3.20 Consideration can be given to whether there are any ways the guideline could 

provide more assistance to sentencers when there are multiple victims or dissimilar 

offences. 

Question 1: Should the revision of the Totality guideline be limited to making 

adjustments within the current structure/ approach? 

3.21 If the Council is content to proceed on the basis of a limited revision, proposals could 

be brought to the Council in March and April and the consultation could be held from June to 

August.  

Question 2: Is the Council content with the proposed timings? 

 

4 EQUALITIES 

4.1 The nature of the guideline and the lack of reliable data on multiple offences will 

make it difficult to draw any conclusions about how the guideline applies to different 

demographic groups. However, in reviewing the guideline, the Council can have regard to 

how the provisions may apply to different offences or cohorts of offenders and consider 

whether there are potential inequities that can be addressed. Consideration could be given 

to cross referencing to material in the Equal Treatment Bench Book or elsewhere in 

guidelines if appropriate. 

 

5 IMPACT AND RISKS 

5.1 If the Council limits the review of the guideline as proposed, this is likely to attract 

some criticism from academics. The consultation document will need to explain why the 

Council is taking this approach and leave open the possibility of a future revision if and when 

better data become available. 

5.2 The guideline is of wide application and therefore any changes could have a 

significant impact on sentencing practice, although the proposed revision of the guideline is 

unlikely to make substantive changes. 
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preted, and recommendations are made for revising the guideline on application of the totality principle.
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I N T RO D U CT I O N
Sentencing represents an important stage of the criminal justice process. At this stage, society (via 
the sentencer) officially responds to those who break its rules. The punishments meted out to of-
fenders (e.g., fines, custody, community penalties and compensation orders) aim to give them 
their just deserts, incapacitate or deter them (and others) from committing crimes in the future, 
rehabilitate them, or enable them to make reparations. Although these competing, and sometimes, 
contradictory aims can create problems for the formal measurement of sentence effectiveness, these 
responses to crime may be informally evaluated by the public in terms of their perceived fairness 
(e.g., Jones et al. 2008; Jansson 2015). Scholarly debates and research on the fairness of sentences 
have often centred around different types of offenders such as those with previous convictions (e.g., 
Bagaric 2014) and those from different racial backgrounds (e.g., Albonetti 2017). However, to date, 
relatively little has been said about offenders who are to be sentenced for more than one offence in 
what are called multiple-offence (MO) cases (for a recent exception, see Ryberg et al. 2017).1

 1 In the literature, multiple offence is sometimes called ‘simultaneous offence’ and this is contrasted with single offence or ‘se-
quential offence’. Multiple offence may also be referred to as multiple ‘offender’, and this is distinguished from repeat, persistent 
or serial offenders.
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In MO cases, the crimes defendants are to be sentenced for are typically linked in some 
way.2 For example, crimes may be committed in conjunction with one another (e.g., assault of 
a homeowner during a residential burglary), they may be committed contemporaneously (e.g., 
theft from different shops on the same day), or against the same victim, perhaps over a period of 
time (e.g., sexual abuse). Thus, MO cases may involve the same type of offence or different types 
and the same or different victims.

Retributive and desert-based theories of punishment suggest that offenders should receive a 
punishment that is proportionate to the offence and offender (see Bagaric 2000). Indeed, the 
concept of proportionality is considered by many to be pivotal to effective and fair sentencing 
(see e.g., Smith 2005; von Hirsch and Ashworth 2005; Schneider 2012). However, the question 
of whether a specific punishment is proportionate is a difficult one to answer. And, this ques-
tion becomes even more challenging when faced with offenders who must be sentenced for 
more than one offence. Legal commentators have debated whether the penalties meted out to 
offenders in MO cases ought to be more or less severe than those passed on offenders in single-
offence (SO) cases (e.g., Lippke 2011; Bagaric and Alexander 2013; Frase 2017). Sentencing 
laws and policies in common law jurisdictions appear to suggest that offenders in MO cases 
ought to be treated more punitively than their SO counterparts (e.g., those who committed one 
burglary only or one assault only; see e.g., Sentencing Council 2012; United States Sentencing 
Commission 2018; National Judicial College of Australia 2019). Whether this actually occurs 
in practice, however, is largely unknown.

In fact, surprisingly little is known about sentencing in MO cases. Official sentencing stat-
istics refer only to the sentence meted out to the ‘primary’ or ‘principal’ offence; defined as 
that which received the highest penalty or, in a tie, which carries the highest maximum penalty. 
Although there is a wealth of past research on sentencing (for reviews, see Spohn 2000; Ulmer 
2012; Baumer 2013), the fact that much of it has relied on official data means that researchers 
have focused on sentencing for the primary/principal offence and have not distinguished be-
tween MO and SO cases. Studies relying on other sources of sentencing data such as court 
records have also not appeared to delineate sentencing practice in MO as opposed to SO cases 
(for a review, see Dhami and Belton 2015). Laws and policies for sentencing in MO cases do 
exist, and these shed some light on how the legal system believes offences in MO cases ought to 
be sentenced.

Sentencing MO cases
The sentencing process in MO cases typically stems from that followed in SO cases. Beyond 
this, traditionally, when sentencing MO cases, many common law jurisdictions (e.g., United 
States, Canada, England and Wales, Australia, New Zealand) have rejected a simple cumu-
lative approach whereby sentences for each offence are aggregated to produce a final sen-
tence (e.g., Sentencing Council 2012; United States Sentencing Commission 2018; National 
Judicial College of Australia 2019). A  cumulative approach is deemed to be unacceptable 
partly because it could lead to crippling or crushing prison terms for offenders, and reduces 
their opportunity to lead a worthwhile life after release (Bottoms 1998). In addition, a sim-
ple cumulative approach could distort important distinctions between different categories of 
offence so that a series of less serious offences together receive a more severe penalty than a 
single more serious offence, thus violating the notion of ordinal proportionality (Ashworth 
2015; see also Jareborg 1998).

 2 Although as Wasik (2012) points out, sometimes the ‘associated’ crimes may not be linked in any way, but are simply being 
sentenced on the same occasion. Also note that the prosecution has discretion in charging decisions, and as Ashworth (2015) 
suggests, prosecutors may or may not charge all offences. Similarly, defendants may not plead guilty to all offences and/or they 
may not be convicted of all offences.
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The intricacies of different sentencing laws and policies aside, there are several approaches to 
sentencing in MO cases that aim to demonstrate ‘mercy’ or humanity and retain some notion of 
ordinal (or overall) proportionality. One approach that is used in several common law jurisdic-
tions (e.g., England and Wales, Canada, Australia, New Zealand), but not the United States, is 
to apply the so-called ‘totality principle’.3 Thomas (1979) was the first to identify the use of this 
principle in his examination of sentencing in the Court of Appeal in England and Wales. In this 
jurisdiction, where the present study is based, the totality principle is now interpreted as com-
prising two elements (Sentencing Council 2012: 5, italics as in original):

1. all courts, when sentencing for more than a single offence, should pass a total sentence 
which reflects all the offending behaviour before it and is just and proportionate. This is so 
whether the sentences are structured as concurrent or consecutive. Therefore, concurrent sen-
tences will ordinarily be longer than a single sentence for a single offence. 2. it is usually im-
possible to arrive at a just and proportionate sentence for multiple offending simply by adding 
together notional single sentences. It is necessary to address the offending behaviour, together 
with the factors personal to the offender as a whole.

Thus, in England and Wales, the totality principle is applied after the initial sentence for each 
offence in a MO case has been reached with reference to the relevant offence-specific senten-
cing guidelines. These guidelines apply equally to MO and SO cases and have low departure 
rates (e.g., 97–98 per cent of sentences fell within the stipulated ranges for some guidelines; 
Sentencing Council 2015b). In essence, the totality principle is applied after the sentencer has 
taken the steps for sentencing a SO case, i.e., after the sentence has (1) judged the offender’s 
culpability and the harm caused by the offence, (2) determined the seriousness of the offence 
in accordance with relevant aggravating factors (including previous convictions) and mitigating 
factors and (3) considered a reduction in sentence for a guilty plea.

Of course, as the above quote states, in MO cases, the sentencer must also decide if the sen-
tences for each offence should be served (wholly or partly) concurrently or consecutively. This 
decision may be influenced by the strength of the association between the offences such that 
sentences for closely intertwined offences are likely to be served concurrently. The sentencing 
guideline on application of the totality principle in England and Wales states that where the sen-
tences are to be served concurrently, the final sentence should be ‘appropriately aggravated by 
the presence of the associated offences’ (Sentencing Council 2012: 6). By contrast, where the 
sentences are to be served consecutively, sentencers should ‘add up the sentences for each offence 
and consider if the aggregate length is just and proportionate’ (7). Therefore, in both situations, 
an adjustment may be made to the initial sentence for one or more of the offences in a MO case; 
upwards for concurrent sentences and most likely downwards for consecutive sentences.

Comparing outcomes for MO- versus SO cases
It is clear that application of the totality principle would result in a final (overall) sentence for a 
MO case that is less severe than what would be passed following a simple cumulative approach. 
Beyond this, some legal commentators have noted that offenders in MO cases may receive a less 

AQ6

 3 In the United States, one way to deal with MO cases is to reconfigure the offences into one, i.e., ‘when the conduct involves 
fungible items (e.g., separate drug transactions or thefts of money), the amounts are added and the guidelines apply to the total 
amount’ (United States Sentencing Commission 2018: 10; see also 363–78). Another way is to focus mainly (but not solely) 
on what is considered to be the most serious offence, i.e., ‘when nonfungible harms are involved, the offense level for the most 
serious count is increased (according to a diminishing scale) to reflect the existence of other counts of conviction’ (10; see also 
363–78). Here, the sentence for the ‘focal’ (most serious) offence is increased or aggravated by the presence of other offences 
while the penalties for the other offences are reduced. Readers interested in sentencing for MO cases in the United States are re-
ferred to Frase (2017).
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severe penalty than if they were sentenced for each offence on different occasions, i.e., if they 
were treated as SO cases (e.g., Wasik 2012). This is sometimes referred to as a ‘bulk discount’.4 
It is useful to consider how sentences in MO cases compare to SO cases not only because the 
public may expect such cases to be treated differently, but also because the law appears to do so.

Following the sentencing process in England and Wales described above, it would appear 
that an empirical comparison between MO and SO cases may be performed in at least three 
ways. One is to compare the final (overall) sentence meted out in a MO case with that in a SO 
case. This is problematic because it is unclear what a ‘comparable’ SO case would look like. For 
example, imagine a MO case involving a burglary and an assault that received three years in 
prison (one year for the burglary and two years for the assault to be served consecutively or even 
concurrently). Should the outcome in this case be compared to a SO case involving a burglary 
offence or a SO case involving an assault offence? Another way is to compare the initial sentence 
given to each offence in a MO case with its counterpart in a SO case. Using the above example, 
the one-year prison sentence for the burglary offence in the MO case would be compared to 
the outcome for a SO case involving a burglary, and the two-year prison sentence for the assault 
offence in the MO case would be compared to the outcome for a SO case involving an assault. 
The problem here is that the initial sentence does not reflect application of the totality principle 
in MO cases. Therefore, a third and preferable option is to compare the adjusted sentence given 
to each offence in a MO case with a comparable offence in a SO case. Here, comparability may 
refer to factors such as offence seriousness in the offence-specific guidelines. This analysis has 
the potential to demonstrate the impact of the totality principle on sentencing a specific offence 
in a MO case. The present study uses this latter approach.

T H E  P R E S E N T   ST U DY
The main aim of the present study was to examine application of the totality principle in England 
and Wales. This involves comparing the sentences meted out to offences in MO cases with those 
meted out to comparable offences in SO cases. For example, what sentence does an offender 
convicted of Robbery plus one or more other offences receive, compared to an offender con-
victed only of Robbery? Importantly, the present analyses aim to answer this question after con-
trolling for potential differences between the two types of case, i.e., offender gender and age, 
offence seriousness, aggravating and mitigating factors and guilty plea reduction. A secondary 
aim was to measure the prevalence of MO and SO cases appearing at the sentencing stage of the 
justice process in England and Wales. An understanding of the prevalence of MO cases and the 
sentences they receive can be used to test theories of sentencing, evaluate the fairness of sen-
tencing decisions and inform the development of sentencing guidelines and judicial training.

Dataset and variables
The present study used data collected in 2015 by the Sentencing Council for England and 
Wales, from Crown Courts, using the Crown Court Sentencing Survey (CCSS). In the Crown 
Court, sentences are passed on serious offences by professional judges. The CCSS has been used 
to gather information on factors that the Sentencing Council believes ought to influence sen-
tencing decisions (often because they reflect the contents of offence-specific guidelines) so that 
it can monitor sentencing practice (Sentencing Council 2018). Courts are asked to complete 
the relevant form for every new criminal case sentenced. In MO cases, only information for the 
principal offence is provided, although the court does indicate the whether the case involved 
one or more than one offence status of a case.

 4 It is sometimes contrasted with the penalty enhancing effect of prior convictions.
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The Sentencing Council conducted the final iteration of the CCSS from 1 January to 31 March 2015 
and released the data in 2018. The data collected are anonymized and organized into separate datasets 
reflecting groups of offences, many (but not all) of which are covered by offence-specific guidelines. 
The datasets released in 2018 were as follows: Arson, Assault, Burglary, Death, Driving, Drugs, Fraud, 
Robbery, Sexual offences5 and Theft. Although not all of the information collected by the CCSS is made 
available in the datasets, for the first time in the short history of the CCSS which started in October 
2010, the datasets included a variable indicating whether the case involved MO or SO.6

In addition, two outcome variables are recorded in the datasets. The first is sentence type, 
which refers to immediate custody and various non-custodial options (e.g., discharge, fine, com-
munity order, suspended sentencing order). The second outcome variable is applicable only 
to cases where the offender was sentenced to immediate custody. Here, the length of time in 
custody is coded into several categories from less than 12 months up to life or an indeterminate 
period. The present study examines both outcome variables.

Finally, beyond the gender and age of the offender, the datasets also contain information on 
offence type (i.e., the offence for which the offender was either found guilty or pled guilty) and 
sentencing relevant factors. These latter factors are the steps followed by sentencers in all cases 
(and before they apply the totality principle in MO cases), namely determination of offence ser-
iousness, identification of the presence of a range of aggravating and mitigating factors including 
previous convictions and the percentage reduction in sentence given for a guilty plea. All of 
these variables are included in the present study.

The definition and coding of the predictor variables in the present study are as follows:

• Offender gender: In the CCSS datasets, offender gender is coded as male or female.
• Offender age: In the CCSS datasets, offender age is coded into five categories (i.e., 18–24, 

25–34, 35–44, 45–54, 55 and over). For present purposes, these were recoded into two 
categories (i.e., 18–24 versus 25 and over).

• MO/SO case status: In the CCSS datasets, this variable is coded as SO or MO.
• Offence seriousness: This variable refers to a categorical judgement made after examination 

of specific factors indicating greater/lesser harm and higher/lower culpability as they are 
listed in the offence-specific guideline.7 In the CCSS datasets, offence seriousness was 
coded into three categories (i.e., 1 = most serious, 2 = medium, 3 = least) for actual bod-
ily harm (ABH), Domestic burglary and Robbery and into five categories (from 1 = most 
serious to 5 = least) for shoplifting. Offence seriousness is not a distinct variable in the sen-
tencing guidelines for three offence types (i.e., Dangerous driving, Possession with intent 
to supply and Fraud) and so is not in the respective datasets.

• Aggravating factors: The aggravating factors contained in each guideline differ depending on 
the specific offence, but often include factors such as previous convictions, offence commit-
ted on bail, being under the influence of alcohol/drugs, failure to comply with a current court 
order and being on licence. The CCSS datasets code the presence (or absence) of each factor. 

 5 For present purposes, the dataset for indecent photographs of children was amalgamated with the one for sexual offences 
because they are covered by the same guideline.
 6 It was thus not possible to study multiple years because data on MO/SO case status were not made available in previous 
releases of the CCSS data.
 7 For example, in the Assault offences, guideline factors indicating:
  •  Greater harm are injury/fear of injury which is serious in the context of the offence; victim particularly vulnerable; and 

sustained or repeated assault on same person.
  •  Lesser harm are injury/fear of injury which is less serious in the context of the offence.
  •  Higher culpability are offence motivated by/demonstrating hostility to race/religion, disability and/or sexual orienta-

tion/transgender identity; significant degree of premeditation; threatened/actual use of weapon/equivalent; intention to 
cause more serious harm; deliberately causes more harm than necessary; targeting of vulnerable victim(s); leading role in 
group or gang; offence motivated by/demonstrating hostility to age or sex.

  •  Lower culpability are subordinate role in group or gang; greater degree of provocation; lack of premeditation; mental 
disorder/learning disability were linked to the commission of the offence; and excessive self-defence.
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For present purposes, small sample sizes precluded examination of specific aggravating and 
mitigating factors, and so the number of aggravating factors in each case was calculated.

• Mitigating factors: The mitigating factors contained in each guideline also differ depending 
on the specific offence, but often include factors such as showing remorse, good charac-
ter, addressing addiction, medical condition, lack of maturity, mental disorder and having 
dependents. The CCSS datasets code the presence (or absence) of each factor. For the 
reasons mentioned above, the number of mitigating factors in each case was calculated.

• Reduction in sentence for guilty plea: In England and Wales, the reduction in sentence for a 
guilty plea is determined by an ‘overarching’ guideline (see Sentencing Council 2007). The 
reduction in sentence is not an aspect of mitigation. The reduction may be anywhere from 
one-third (for a guilty plea at the earliest reasonable opportunity) to one-tenth (for a guilty 
plea during trial), although there is some discretion allowed. In the CCSS datasets, this is a 
continuous measure.

Before moving to the present analyses and findings, it is worth noting some more limitations of 
the CCSS. First, the CCSS datasets refer to a sample of sentenced cases, although the average 
response rate is relatively high for a paper-based survey of professionals (e.g., over 60 per cent; 
Sentencing Council 2015a), and sentencers who completed the survey may have been more 
likely to comply with the guidelines. Second, the CCSS does not collect data on offender race, 
and although data on court was collected is was not released for 2015. Evidence suggests that 
both of these factors may play an unwanted role in sentencing (e.g., Hood 1992; Pina-Sánchez 
and Linacre 2013). However, the present study is unable to capture the effect of such factors on 
sentencing in MO and SO cases. Finally, some other potentially useful information (i.e., details 
of the other offences in MO cases, the sentences passed on these offences, and whether the over-
all sentence in MO cases was concurrent or consecutive) was not available. The implications 
will be discussed later. Nonetheless, the CCSS provides the most detailed and comprehensive 
picture of sentencing practice in England and Wales that is currently available, and it has been 
the source of data for numerous quantitative studies of sentencing in this jurisdiction (e.g., Pina-
Sánchez and Linacre 2013; Roberts and Pina-Sánchez 2014; Pina-Sánchez et al. 2017; 2018; 
Lightowlers and Pina-Sánchez 2018).

A N A LY S E S  A N D  F I N D I N G S
In order to ensure there were a sufficient number of cases for comparison between MO and SO 
cases while also examining a broad range of offences, data on the most common offence type 
were extracted from each dataset. These were as follows: Arson endangering life (n = 57), S.47 
(n = 1,057; hereafter called ABH), Dangerous driving (n = 351), Domestic burglary (n = 1,036), 
Section 1 Fraud Act 2006 (n = 280; this refers to fraud by false representation, failing to disclose in-
formation or abuse of position; hereafter called Fraud), Making threats to kill (n = 37), Possession 
with intent to supply (n = 933), Possession of indecent photograph of child (n = 185), Robbery 
(n = 605) and Theft from shops and stalls (n = 204; hereafter called Shoplifting).

Prevalence of MO and SO cases
Information on the MO/SO status of a case was available in 67.2 per cent of the sample 
(n = 3,187 out of 4,745). Of these cases, 48.7 per cent (n = 1,551) were MO cases and 51.3 per 
cent (n = 1,636) were SO cases. Figure 1 shows the proportion of MO and SO cases within each 
offence type. As can be seen, MO cases represented half or more of the cases sentenced for six 
of the ten offence types studied. Indeed, MO cases accounted for the vast majority of cases of 
Possession of indecent photograph of child.
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Comparison of outcomes between MO and SO cases8

Logistic regression analyses were performed to examine the association between MO/SO case 
status and outcome, controlling for offender characteristics (i.e., gender and age) and senten-
cing relevant factors (i.e., offence seriousness, aggravating and mitigating factors and guilty plea 
reduction). It is important to control for any differences between MO and SO cases that could 
account for differences in their outcomes. As mentioned earlier, the totality principle is applied 
after the sentencer has followed the steps applicable to both MO and SO cases, i.e., he/she has 
judged the offender’s culpability and the harm caused by the offence, determined the serious-
ness of the offence in accordance with relevant aggravating factors including previous convic-
tions as well as mitigating factors and considered a reduction in sentence for a guilty plea (e.g., 
see Sentencing Council 2011). Each of these factors may influence outcomes. Specifically, pen-
alty severity ought to be positively associated with offence seriousness and aggravating factors 
including previous convictions, but negatively associated with mitigating factors and percentage 
reduction in sentence for a guilty plea. Thus, in the following analyses, these factors were taken 
into consideration when comparing outcomes between MO and SO cases.

Immediate custody
Binary logistic regression models were computed for each offence type. The criterion variable in 
the models was custody, which was measured as whether the offence received a non-custodial 
penalty or immediate custody. The predictor variables were: offender gender and age, MO/SO 
case status, offence seriousness, number of aggravating factors including previous convictions, 

Fig. 1. Percentage of MO and SO cases within offence type.

 8 Further analyses were not conducted on three offence types. This was due to the small sample size for Arson endangering life 
and Making threats to kill and due to the small number of SO cases for Possession of indecent photograph of child.
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number of mitigating factors and percentage reduction in sentence for a guilty plea. All variables 
were entered simultaneously into the models.

Appendix A (Table A1) presents the full results of the regression analyses.9 In summary, 
Nagelkerke’s R2 values ranged from 0.29 (for Fraud) to 0.51 (for ABH), indicating that the 
models contributed to prediction of the outcome. In fact, the model chi-square statistics show 
that all of the models predicted the data better than their respective constant only models. The 
models’ rates of successfully predicting immediate custody rose and ranged from 68.8 per cent 
(for Fraud) to 92.6 per cent (for Robbery).

MO/SO case status was a significant predictor in only one model (i.e., Possession with intent 
to supply). Here, the odds of a MO case receiving immediate custody were 2.03 times greater 
than its SO counterpart. Thus, for the remaining six offence types, offenders in MO cases were 
not significantly more likely to receive immediate custody than their counterparts in SO cases.

Custody length
For those cases that received immediate custody, the association between MO/SO case status 
and length of time in custody was also examined. As noted earlier, this variable is coded into 
several categories in the available datasets. Preliminary analyses revealed that the majority of 
all MO and SO cases that received immediate custody for each of the seven offence types were 
given a sentence length that fell into only two categories, and so the sentence length categories 
were divided into two for present purposes.

Binary logistic regression models were then computed for each offence type. The criterion 
variable was up to one year versus over one year in custody for five offence types (i.e., ABH, 
Dangerous driving, Domestic burglary, Fraud and Shoplifting), and up to three years ver-
sus over three years for two offence types (i.e., Possession of drugs with intent to supply and 
Robbery). As before, the predictor variables were: offender gender and age, MO/SO case sta-
tus, offence seriousness, number of aggravating factors including previous convictions, number 
of mitigating factors and percentage reduction in sentence for a guilty plea. All variables were 
entered simultaneously into the models.

Appendix B (Table B1) presents the full results of the regression analyses. To summar-
ize, Nagelkerke’s R2 values ranged from 0.12 (for Dangerous driving) to 0.57 (for Robbery) 
indicating that the models contributed to prediction of sentence length. The model chi-square 
statistics show that six of the seven models predicted the data better than their respective 
constant only models. The exception was the model for Fraud, which will not be interpreted 
further. For the other six models, prediction success rates rose and ranged from 69.2 per cent 
(for Dangerous driving) to 83.7 per cent (for ABH).

MO/SO case status was only a significant predictor of custody length in one model (i.e., 
Robbery). Here, the odds of a MO case receiving over three years in custody were 2.49 times 
greater than its SO counterpart. Thus, for the majority of offence types, offenders in MO cases 
were not significantly more likely to receive longer terms in custody than their counterparts in 
SO cases.

D I S C U S S I O N
Several common law jurisdictions suggest that when faced with MO cases, sentencers should 
apply the totality principle (e.g., Sentencing Council 2012; National Judicial College of Australia 

 9 Although the coefficients for the control variables are reported in the present paper, their effects will generally not be inter-
preted following the advice of Westreich and Greenland (2013), who point to the problem of treating such effects as independent 
even though they were estimated in an adjusted model. Since the main focus of the present study is to examine the effect of MO/
SO case status, only the coefficient for this variable will therefore be interpreted.
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2019). The present study represents a first attempt at empirically examining how application of 
this principle in England and Wales affects outcomes for offences in MO cases as compared to 
their counterparts in SO cases. This is an important issue for several reasons. First, MO cases 
represent common court business—they represented approximately half of the sentenced cases 
in the samples derived from CCSS datasets examined in the present study. Second, perceptions 
of the fairness of sentences may shape public confidence in the justice system as a whole (e.g., 
Hough and Roberts 2004). Finally, sentences may be appealed on the basis that they are too 
severe or too lenient (Wasik 2012).

Thinking along the lines of retributive or just desert theories, the public might expect that the 
penalties meted out to offences in MO cases would be more severe (i.e., more likely to receive 
immediate custody and/or longer custodial sentence lengths) than those passed on comparable 
offences in SO cases. However, the present analyses revealed that for six of the seven offence 
types examined, MO/SO case status was not a significant predictor of immediate custody or 
custody length. Importantly, this was true after taking into account the effect of offender gender 
and age, as well as other sentencing relevant variables such as offence seriousness, number of 
aggravating factors (including previous convictions) and mitigating factors and guilty plea re-
duction. Thus, offenders in MO cases were not significantly more likely to receive immediate 
custody (or a longer period in custody) than their counterparts in SO cases.

The sentencing ranges in the current offence-specific guidelines in England and Wales are 
equally applicable to offences in MO and SO cases. The fact that the present study compared 
application of the totality guideline against several different offence-specific guidelines, and 
found similar results suggest that the explanation for the observed findings may lie in the cur-
rent guideline on the totality principle. This guideline is applied in MO cases after application 
of the offence-specific guidelines (see Wasik 2012 who argues that the totality principle should 
instead be incorporated into the offence-specific guidelines). It appears that application of the 
totality principle as stated in the guideline means that some offenders in MO cases (especially 
those serving their sentences concurrently) may be ‘getting off lightly’ compared to their SO 
counterparts. The impact of this principle on sentencing may appear unfair to the public. The 
extent to which it is effective in reducing crime is unknown. Regardless, the present findings are 
unlikely to inspire confidence in the justice system.

Potential explanations
The following discussion of the potential explanations in relation to the totality guideline ought 
to be considered tentative, given this is the first empirical study of this issue, and given the limi-
tations of the study (which will be mentioned later). A close examination of the guideline on 
application of the totality principle in England and Wales points to several possible explanations 
for why an offence in a MO case may receive the same or a less severe penalty than its counter-
part in a SO case. These explanations may act alone or in conjunction with one another and 
ought to be examined in future research.

First, although personal mitigation, which has the effect of reducing penalty severity, is com-
mon to both MO and SO cases, it may be that personal mitigation is considered (at least) twice 
in MO cases. The first opportunity is when an initial sentence is considered for each offence 
(as per the offence-specific guidelines) and the second is when the totality principle is applied 
(see quote from Sentencing Council 2012 presented earlier). In fact, Pina-Sánchez et al. (2018) 
revealed that for a combination of assault offences, some factors including personal mitigation 
may be considered twice even before the totality principle is applied. In the present context, 
personal mitigating factors such as remorse, previous good character and addressing addiction 
may be double-counted (or even triple-counted) in MO cases compared to SO cases. In order to 
test this explanation, a comparison of the initial and adjusted sentences given to offences in MO 
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cases is required, taking account of the presence of personal mitigating factors. This, however, 
cannot be easily done using real sentencing data because sentencers faced with MO cases do not 
typically record their initial sentences before adjustments are applied, and so another methodo-
logical approach is required to test this potential explanation.

Second, in MO cases as opposed to SO cases, the effect of personal mitigation may be over-
weighted relative to the effect of aggravating factors, which are meant to increase penalty sever-
ity. This is because application of the totality principle explicitly requires sentencers to consider 
personal mitigation again (as mentioned above), but not aggravating factors. The offence-
specific guidelines do not indicate the weight that should be attached to specific aggravating 
and mitigating factors, or the relative weight that should be given to each set of factors. This 
means that sentencers are afforded considerable discretion. Indeed, the CCSS only collected 
data on aggravating and mitigating factors that were specified in the guidelines. The fact that 
these lists of factors are non-exhaustive means that sentencers could have considered other fac-
tors. Past research points to some of the mitigating factors that may be particularly influential 
in sentencing (e.g., Jacobson and Hough 2007; Irwin-Rogers and Perry 2015; Maslen 2015; 
Belton 2018). Consistent with the second potential explanation, in the present study, the num-
ber of mitigating factors present in a case was a significant predictor of immediate custody for 
all of the seven offence types studied (and this variable was a significant predictor of custody 
length in five models). The weight attached to this variable was greater than that attached to the 
number of aggravating factors in most of the models (i.e., five out of seven models predicting 
immediate custody and three out of six models predicting custody length). The few exceptions 
included Possession with intent to supply (when predicting immediate custody) and Robbery 
(when predicting custody length), which, consistent with this second explanation, were both 
offence types where MO cases were more likely to be treated punitively compared to their SO 
counterparts.

Finally, as mentioned earlier, the sentence for one or more of the offences in a MO case may 
be adjusted downwards if sentences are to be served consecutively, and adjusted upwards if 
they are to be served concurrently. It may be that the downwards adjustment is too much, and/
or the upwards adjustment is too little, especially when considering the aforementioned pen-
alty reducing effects of personal mitigation, or that the two adjustments cancel each other out. 
Unfortunately, the CCSS dataset did not include information on how the sentence was meant 
to be served. Since offences in MO cases are typically intertwined it is likely that sentences 
in the majority of MO cases would be served concurrently (Sentencing Council 2012).10 As 
an extreme example, imagine if the sentences in all of the MO cases in the present study were 
to be served concurrently—the fact that the dataset contains information on the sentence for 
the offence which received the highest penalty suggests that any upwards adjustment for con-
current sentences was insufficient. This situation would undermine Wasik’s (2012) assertion 
that concurrent sentences result in a greater ‘internal sum’ and better reflect the sentences for 
individual offences compared to consecutive sentences which require some offences to be 
‘undersentenced’ and so should be preferred. Clearly, further research is needed to empirically 
examine the effect of how a sentence is served to properly test this final explanation (see Lippke 
2011 for forms of ‘consecutivism’ and ‘concurrentivism’).

Limitations and future research directions
The present study relied on data from the CCSS. Although this source of data provides some ex-
ternal validity and generalizability (see Dhami and Belton 2017), it limited the breadth of ques-

 10 In some jurisdictions such as the State of Victoria, Australia, where the totality principle is applied, there is a statutory pre-
sumption in favour of passing concurrent sentences (Wasik 2012). This is also true for some American jurisdictions (see Frase 
2017).
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tions that could be asked about application of the totality principle as well as the depth of the 
answers that could be provided. Thus, several avenues for future research remain. These include 
testing the robustness of the present findings and their potential explanations using a variety of 
methods and other data sources, as well as building on these findings in order to provide a more 
comprehensive understanding of sentencing in MO cases.

First, beyond issues discussed above regarding whether sentences in MO cases were con-
current or consecutive, the CCSS datasets did not contain information on the other offences 
in MO cases (e.g., their nature, when they were committed), or the sentences that these other 
offences received. Research ought to examine the effect of whether or not the other offences oc-
curred in a single transaction. Roberts and de Keijser (2017) suggest that offenders convicted 
of more than one offence committed close in time should not be viewed as culpable as those 
whose offences were committed over a longer time period. Consistent with their view, they cite 
Robinson’s (2013) finding that research participants gave greater punishment discounts when 
offences were temporally contiguous. Future research could also be directed at how application 
of the totality principle is affected by whether or not the other offences in a MO case are similar 
or different. In addition, the research could investigate how application of the totality principle 
is affected by whether or not the applicable sentences in a MO case are of the same type (i.e., all 
custodial) or different types (i.e., custodial and non-custodial). It is reasonable to expect that 
sentencers may find their task more difficult when sentencing a variety of offence types (partly 
because they fall within different guidelines), and when applicable sentences are measured in 
different units that need to be aggregated somehow (e.g., amount of fine, length of time in cus-
tody). As the cognitive task becomes more complex, people may increasingly resort to intuitive 
(rather than analytic) judgement strategies (Hammond 1996; 2000). The extent to which task 
complexity and any resultant changes in cognitive strategy may lead to penalty reducing effects 
for MO cases should be investigated.

The generalizability of the present findings should also be established in the context of 
other jurisdictions that apply the totality principle when sentencing MO cases. For instance, 
in Australia, interpretation and application of the principle is left to the discretion of individ-
ual sentencers (see Bagaric and Alexander 2013). While some are attracted to this holistic ap-
proach (for a review, see Dhami et al. 2015), there is considerable research across jurisdictions, 
using different methodologies and examining different decisions that has attested to the prob-
lems associated with judicial discretion (e.g., Konečni and Ebbesen 1982; Englich et al. 2006; 
Guthrie et  al. 2007; von Helversen and Rieskamp 2009; Rachlinski et  al. 2015; Dhami et  al. 
2020) and lack of guidance (see Dhami et al. 2015). Although some have raised concerns about 
what guidelines can achieve in terms of tailoring sentences to the circumstances of individual 
offences and offenders (Roberts et al. 2018), the effect of judicial discretion on sentencing MO 
cases compared to their SO counterparts remains to be examined.11

There may be several reasons for applying the totality principle beyond demonstrating mercy 
and retaining ordinal proportionality (see Ryberg 2005; Lippke 2011; Bagaric and Alexander 
2013), however, the laws and policies dictating its delineation are typically vague and ill-defined, 
even in jurisdictions such as England and Wales where guidelines exist on this principle (Wasik 
2012). Therefore, an alternative approach may be warranted. Legal scholars have debated the 
principles that ought to underlie sentencing in MO cases and called for alternative approaches 
to deal with such cases (e.g., Lovegrove 2004; Ryberg 2005; Lippke 2011; Wasik 2012; Bagaric 
and Alexander 2013; Manson 2013; Frase 2017; Hoskins 2017). For now, the potential ex-

 11 Researchers may have to use other methods because although official Australian sentencing data is collected on the MO/
SO status of a case, these ‘do not provide details about how many other counts [offences] there were, what offences they were or 
what penalties they incurred’ (Personal e-communication dated 23 April 2019 to the author from the Judicial Commission of 
New South Wales Australia).
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planations for the present findings discussed above in relation to the guidelines in England and 
Wales, which although needing further investigation, suggest that attention should be paid to 
how sentencers are asked to use personal mitigating factors in MO cases, as well as how they 
increase or reduce sentences in these cases depending on whether they are to be served con-
currently or consecutively. In addition, the order of reasoning specified in the guidelines could 
be examined.12 Wasik (2012), e.g., questions whether the issue of how the sentence is to be 
served (concurrently versus consecutively) ought to come before or after applying the totality 
principle.

In addition to the above avenues for future research, the outcomes (e.g., reoffending rates) of 
sentences meted out to offenders in MO versus SO cases could also be measured because such 
knowledge could inform more effective sentencing. In addition, public opinion surveys could 
glean levels of support for sentencing policies that result in more lenient or more harsh sen-
tences for offenders in MO cases compared to their SO counterparts.

A scientific, evidence-based approach to policy-making in sentencing may be fruitful. In 
order for researchers to properly investigate and understand sentencing practice, jurisdictions 
should not only release data on the MO/SO status of sentenced cases, but also on all of the 
offences being sentenced in MO cases, the sentences that each offence received, and whether 
these were to be served concurrently or consecutively. Without such information, both research 
and official statistics provide only a partial and skewed picture of sentencing. The need for an 
effective and fair system is clear—sentencing has implications for the lives of offenders and their 
families, victim satisfaction with the justice process, the work and resources of criminal justice 
agencies, and ultimately for public safety.

F U N D I N G

 12 It has been noted that in Australia, some sentencers may start the reasoning process in MO cases with application of the 
totality principle (Wells 1992; Lovegrove 2004).
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A P P E N D I X   A

Table A1. Regression models predicting non-custodial penalty versus immediate custody for each 
offence type

Predictor B (SE) Wald (df) Exp(B) Lower, upper 95% CI

ABH
Constant 1.27 (1.17) 1.18 (1) 3.56  
Gender** −1.94 (0.70) 7.80 (1) 0.14 0.04, 0.56
Age −0.04 (0.27) 0.02 (1) 0.96 0.57, 1.64
MO/SO case status 0.14 (0.27) 0.27 (1) 1.15 0.68, 1.93
Offence seriousness***  31.93 (2)   
Offence seriousness (1)** 1.77 (0.59) 8.96 (1) 5.85 1.84, 18.59
Offence seriousness (2) 0.36 (0.59) 0.38 (1) 1.44 0.45, 4.58
Num. of aggravating factors*** 0.48 (0.07) 42.66 (1) 1.62 1.40, 1.87
Num. of mitigating factors*** −0.94 (0.12) 63.51 (1) 0.39 0.31, 0.49
% guilty plea reduction −0.03 (0.02) 3.57 (1) 0.97 0.95, 1.00
 Dangerous driving
Constant 1.47 (1.54) 0.91 (1) 4.34  
Gender −0.69 (0.94) 0.54 (1) 0.50 0.08, 3.14
Age −0.10 (0.37) 0.07 (1) 0.91 0.44, 1.86
MO/SO case status −0.16 (0.35) 0.20 (1) 0.85 0.43, 1.71
Num. of aggravating factors*** −0.99 (0.17) 36.46 (1) 0.37 0.27, 0.51
Num. of mitigating factors*** 0.89 (0.16) 31.58 (1) 2.42 1.78, 3.30
% guilty plea reduction −0.03 (0.03) 1.29 (1) 0.97 0.92, 1.02
 Domestic burglary
Constant* 2.67 6.53 (1) 14.42  
Gender*** −1.82 (0.52) 12.19 (1) 0.16 0.06, 0.45
Age 0.14 (0.29) 0.25 (1) 1.16 0.66, 2.02
MO/SO case status 0.36 (0.30) 1.40 (1) 1.43 0.79, 2.58
Offence seriousness***  21.61 (2)   
Offence seriousness (1)*** 2.24 (0.54) 17.17 (1) 9.35 3.25, 26.92
Offence seriousness (2) 0.34 (0.39) 0.74 (1) 1.40 0.65, 3.01
Num. of aggravating factors*** 0.90 (0.15) 34.88 (1) 2.47 1.83, 3.33
Num. of mitigating factors*** −0.94 (0.13) 49.72 (1) 0.39 0.30, 0.51
% guilty plea reduction −0.04 (0.02) 3.75 (1) 0.96 0.92, 1.00
 Fraud
Constant −1.08 0.37 (1) 0.34  
Gender −0.76 (0.43) 3.23 (1) 0.47 0.20, 1.07
Age 0.71 (0.68) 1.09 (1) 2.03 0.54, 7.72
MO/SO case status −0.07 (0.39) 0.031 (1) 0.93 0.44, 2.00
Num. of aggravating factors 0.08 (0.19) 0.19 (1) 1.09 0.75, 1.58
Num. of mitigating factors*** −0.64 (0.14) 19.43 (1) 0.53 0.40, 0.70
% guilty plea reduction* 0.05 (0.03) 3.99 (1) 1.05 1.00, 1.10
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Predictor B (SE) Wald (df) Exp(B) Lower, upper 95% CI

 Possession with intent to supply+

Constant 0.57 (0.77) 0.56 (1) 1.78  
Gender*** −0.70 (0.48) 12.54 (1) 0.18 0.07, 0.47
Age 0.08 (0.21) 0.14 (1) 1.08 0.72, 1.61
MO/SO case status*** 0.71 (0.20) 12.21 (1) 2.03 1.37, 3.02
Num. of aggravating factors*** 0.44 (0.11) 17.65 (1) 1.56 1.27, 1.91
Num. of mitigating factors*** −0.39 (0.06) 46.54 (1) 0.68 0.61, 0.76
% guilty plea reduction 0.02 (0.01) 1.79 (1) 1.02 0.99, 1.05
 Robbery
Constant −0.68 (1.64) 0.17 (1) 0.51  
Gender 0.72 (1.13) 0.41 (1) 2.05 0.23, 18.64
Age 0.25 (0.55) 0.21 (1) 1.28 0.44, 3.74
MO/SO case status 0.68 (0.58) 1.41 (1) 1.98 0.64, 6.11
Offence seriousness  3.97 (2)   
Offence seriousness (1) 1.78 (1.23) 2.10 (1) 5.93 0.53, 65.91
Offence seriousness (2) 0.86 (0.55) 2.44 (1) 2.37 0.80, 6.98
Num. of aggravating factors** 0.63 (0.20) 10.47 (1) 1.88 1.28, 2.76
Num. of mitigating factors*** −0.79 (0.19) 18.41 (1) 0.45 0.32, 0.65
% guilty plea reduction 0.01 (0.03) 0.20 (1) 1.01 0.96, 1.08
 Shoplifting
Constant −6.28 (3.34) 3.53 (1) 0.00  
Gender 0.28 (0.80) 0.12 (1) 1.33 0.28, 6.35
Age −0.22 (0.82) 0.07 (1) 0.81 0.16, 4.04
MO/SO case status 0.19 (0.65) 0.09 (1) 1.21 0.34, 4.33
Offence seriousness  4.61 (4)   
Offence seriousness (1) 0.74 (1.21) 0.37 (1) 2.09 0.19, 22.62
Offence seriousness (2) 1.40 (1.00) 1.96 (1) 4.05 0.57, 28.71
Offence seriousness (3) 1.37 (1.00) 1.88 (1) 3.95 0.55, 28.15
Seriousness (4) 1.68 (0.89) 3.59 (1) 5.35 0.95, 30.29
Num. of aggravating factors 0.53 (0.31) 2.90 (1) 1.70 0.92, 3.14
Num. of mitigating factors*** −0.98 (0.27) 12.83 (1) 0.38 0.22, 0.64
% guilty plea reduction* 0.18 (0.09) 4.16 (1) 1.19 1.01, 1.41

Note. Gender (1 = male, 2 = female), Age (1 = 18–24, 2 = 25 and over), MO/SO status (1 = single offence, 2 = multiple offence), 
seriousness (for ABH, Domestic burglary and Robbery: 1 = most serious, 2 = medium, 3 = least; for shoplifting: 1 = most serious 
to 5 = least). The last category (least serious) was used as the reference category in the regression models. *p < 0.05, **p < 0.01, 
***p < 0.001. +Gender was not entered into the model for Possession with intent to supply due to large standard errors associated 
with the coefficient of this variable. ABH: N = 455, Nagelkerke R2 = 0.51, Model χ 2 = 220.91 (8), p < 0.001. Dangerous driving: 
N = 208, Nagelkerke R2 = 0.47, Model χ 2 = 89.68 (6), p < 0.001. Domestic burglary: N = 545, Nagelkerke R2 = 0.46, Model 
χ 2 = 183.84 (8), p < 0.001. Fraud: N = 278, Nagelkerke R2 = 0.19, Model χ 2 = 38.47 (5), p < 0.001. Possession with intent to 
supply: N = 520, Nagelkerke R2 = 0.31, Model χ 2 = 135.34 (6), p < 0.001. Robbery: N = 272, Nagelkerke R2 = 0.42, Model 
χ 2 = 58.38 (8), p < 0.001. Shoplifting: N = 86, Nagelkerke R2 = 0.50, Model χ 2 = 40.02 (10), p < 0.001.
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Table B1. Regression models predicting custody length for each offence type

Predictor B (SE) Wald (df) Exp(B) Lower, upper 95% CI

ABH
Constant 0.08 (1.93) 0.01 (1) 1.09  
Gender 0.78 (0.65) 1.45 (1) 2.18 0.61, 7.70
Age 0.10 (0.30) 0.11 (1) 1.10 0.62, 1.97
MO/SO case status 0.34 (0.30) 1.32 (1) 1.40 0.79, 2.50
Offence seriousness***  23.45 (2)   
Offence seriousness (1) 1.02 (0.62) 2.69 (1) 2.76 0.82, 9.31
Offence seriousness (2) −0.47 (0.58) 0.66 (1) 0.63 0.20, 1.95
Num. of aggravating factors* −0.15 (0.07) 4.51 (1) 0.86 0.75, 0.99
Num. of mitigating factors*** 0.46 (0.13) 13.22 (1) 1.59 1.24, 2.04
% guilty plea reduction −0.00 (0.02) 0.02 (1) 1.00 0.97, 1.03
 Dangerous driving
Constant −0.29 (1.34) 0.05 (1) 0.75  
Gender −0.20 (0.87) 1.34 (1) 0.82 0.15, 4.50
Age 0.38 (0.33) 0.30 (1) 1.47 0.77, 2.82
MO/SO case status 0.17 (0.32) 10.28 (1) 1.19 0.64, 2.23
Num. of aggravating factors** 0.42 (0.13) 5.62 (1) 1.51 1.18, 1.95
Num. of mitigating factors* −0.27 (0.11) 0.83 (1) 0.76 0.61, 0.96
% guilty plea reduction 0.02 (0.02) 0.05 (1) 1.02 0.98, 1.07
 Domestic burglary
Constant 3.35 (1.37) 5.96 (1) 28.53  
Gender 0.54 (0.80) 0.45 (1) 1.71 0.36, 8.18
Age 0.26 (0.30) 0.79 (1) 1.30 0.73, 2.33
MO/SO case status 0.05 (0.30) 0.03 (1) 1.05 0.58, 1.91
Offence seriousness**  13.16 (2)   
Offence seriousness (1)*** 3.89 (1.08) 13.03 (1) 48.65 5.90, 401.05
Offence seriousness (2) 0.34 (0.40) 0.70 (1) 1.40 0.64, 3.08
Num. of aggravating factors −0.04 (0.13) 0.10 (1) 0.96 0.75, 1.23
Num. of mitigating factors −0.07 (0.13) 0.30 (1) 0.93 0.73, 1.20
% guilty plea reduction** −0.10 (0.03) 11.89 (1) 0.90 0.85, 0.96
 Possession with intent to supply
Constant −1.01 (0.96) 1.11 (1) 0.37  
Age* 0.72 (0.33) 4.85 (1) 2.05 1.08, 3.89
MO/SO case status 0.29 (0.32) 0.81 (1) 1.33 0.72, 2.48
Num. of aggravating factors** 0.41 (0.13) 9.66 (1) 1.51 1.16, 1.96
Num. of mitigating factors* −0.31 (0.13) 5.83 (1) 0.74 0.57, 0.94
% guilty plea reduction*** −0.07 (0.02) 12.93 (1) 0.93 0.90, 0.97
 Robbery
Constant*** −7.22 (1.87) 14.86 (1) 0.00  
Gender 0.30 (1.02) 0.09 (1) 1.35 0.18, 9.85
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Predictor B (SE) Wald (df) Exp(B) Lower, upper 95% CI

Age** 1.04 (0.38) 7.60 (1) 2.82 1.35, 5.88
MO/SO case status* 0.91 (0.36) 6.32 (1) 2.49 1.22, 5.06
Offence seriousness***  18.61 (2)   
Offence seriousness (1)*** 4.24 (0.98) 18.14 (1) 69.72 9.89, 491.59
Offence seriousness (2)*** 3.56 (.88) 16.30 (1) 35.31 6.26, 199.23
Num. of aggravating 
factors***

0.65 (0.12) 30.24 (1) 1.19 1.52, 2.41

Num. of mitigating factors** −0.40 (0.15) 7.46 (1) 0.67 0.51, 0.89
% guilty plea reduction −0.05 (0.02) 3.73 (1) 0.96 0.91, 1.00
 Shoplifting
Constant* 6.80 (3.20) 4.54 (1) 904.97  
Gender −0.76 (0.71) 1.13 (1) 0.47 0.12, 1.89
Age 0.26 (0.72) 0.13 (1) 1.29 0.32, 5.31
MO/SO case status −0.44 (0.56) 0.64 (1) 0.64 0.22, 1.91
Offence seriousness  4.24 (4)   
Offence seriousness (1) −1.34 (1.08) 1.55 (1) 0.26 0.03, 2.16
Offence seriousness (2) −1.33 (0.87) 2.32 (1) 0.27 0.05, 1.46
Offence seriousness (3) −1.68 (0.87) 3.72 (1) 0.19 0.03, 1.03
Seriousness (4) −0.88 (0.74) 1.40 (1) 0.42 0.10, 1.78
Num. of aggravating factors 0.17 (0.22) 0.63 (1) 1.19 0.77, 1.83
Num. of mitigating factors* 0.52 (0.22) 5.79 (1) 1.68 1.10, 2.58
% guilty plea reduction* −0.18 (0.08) 4.66 (1) 0.83 0.71, 0.98

Note. The model for Fraud was not statistically significant (N = 157, Nagelkerke R2 = 0.17, Model χ 2 = 11.82 [6], p = 0.066), and 
so it is not presented. *p < 0.05, **p < 0.01, ***p < 0.001. ABH: N = 455, Nagelkerke R2 = 0.16, Model χ 2 = 43.47 (8), p < 0.001. 
Dangerous driving: N = 208, Nagelkerke R2 = 0.12, Model χ 2 = 18.62 (6), p = 0.005. Domestic burglary: N = 545, Nagelkerke 
R2 = 0.22, Model χ 2 = 63.21 (8), p < 0.001. Possession with intent to supply: N = 278, Nagelkerke R2 = 0.20, Model χ 2 = 41.05 
(6), p < 0.001. Robbery: N = 245, Nagelkerke R2 = 0.57, Model χ 2 = 134.86 (8), p < 0.001. Shoplifting: N = 86, Nagelkerke 
R2 = 0.30, Model χ 2 = 21.96 (10), p = 0.015.
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The ‘totality principle’ in law aims to show mercy to offenders in multiple-offence (MO) cases and retain ordinal 
proportionality in punishing those who commit different categories of offence. The effect of this principle in 
practice, however, is largely unknown. The present study involved an analysis of data released by the Sentencing 
Council for England and Wales to estimate the prevalence of MO cases and compare the penalties they received 
against comparable single-offence (SO) cases. MO cases represented approximately half of the cases in the sam-
ple which included violent, property, drugs and driving offences. Offence-specific regression analyses revealed 
that MO/SO case status was not a significant predictor of receiving a custodial sentence or of custody length. 
Thus, by applying the totality principle, sentencers may be letting MO offenders ‘off lightly’. Potential explan-
ations for this unintentional effect on decision-making lies in how the totality principle is defined and inter-
preted, and recommendations are made for revising the guideline on application of the totality principle.


Key Words:  courts, punishment, sentencing, totality principle


I N T RO D U CT I O N
Sentencing represents an important stage of the criminal justice process. At this stage, society (via 
the sentencer) officially responds to those who break its rules. The punishments meted out to of-
fenders (e.g., fines, custody, community penalties and compensation orders) aim to give them 
their just deserts, incapacitate or deter them (and others) from committing crimes in the future, 
rehabilitate them, or enable them to make reparations. Although these competing, and sometimes, 
contradictory aims can create problems for the formal measurement of sentence effectiveness, these 
responses to crime may be informally evaluated by the public in terms of their perceived fairness 
(e.g., Jones et al. 2008; Jansson 2015). Scholarly debates and research on the fairness of sentences 
have often centred around different types of offenders such as those with previous convictions (e.g., 
Bagaric 2014) and those from different racial backgrounds (e.g., Albonetti 2017). However, to date, 
relatively little has been said about offenders who are to be sentenced for more than one offence in 
what are called multiple-offence (MO) cases (for a recent exception, see Ryberg et al. 2017).1


 1 In the literature, multiple offence is sometimes called ‘simultaneous offence’ and this is contrasted with single offence or ‘se-
quential offence’. Multiple offence may also be referred to as multiple ‘offender’, and this is distinguished from repeat, persistent 
or serial offenders.
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In MO cases, the crimes defendants are to be sentenced for are typically linked in some 
way.2 For example, crimes may be committed in conjunction with one another (e.g., assault of 
a homeowner during a residential burglary), they may be committed contemporaneously (e.g., 
theft from different shops on the same day), or against the same victim, perhaps over a period of 
time (e.g., sexual abuse). Thus, MO cases may involve the same type of offence or different types 
and the same or different victims.


Retributive and desert-based theories of punishment suggest that offenders should receive a 
punishment that is proportionate to the offence and offender (see Bagaric 2000). Indeed, the 
concept of proportionality is considered by many to be pivotal to effective and fair sentencing 
(see e.g., Smith 2005; von Hirsch and Ashworth 2005; Schneider 2012). However, the question 
of whether a specific punishment is proportionate is a difficult one to answer. And, this ques-
tion becomes even more challenging when faced with offenders who must be sentenced for 
more than one offence. Legal commentators have debated whether the penalties meted out to 
offenders in MO cases ought to be more or less severe than those passed on offenders in single-
offence (SO) cases (e.g., Lippke 2011; Bagaric and Alexander 2013; Frase 2017). Sentencing 
laws and policies in common law jurisdictions appear to suggest that offenders in MO cases 
ought to be treated more punitively than their SO counterparts (e.g., those who committed one 
burglary only or one assault only; see e.g., Sentencing Council 2012; United States Sentencing 
Commission 2018; National Judicial College of Australia 2019). Whether this actually occurs 
in practice, however, is largely unknown.


In fact, surprisingly little is known about sentencing in MO cases. Official sentencing stat-
istics refer only to the sentence meted out to the ‘primary’ or ‘principal’ offence; defined as 
that which received the highest penalty or, in a tie, which carries the highest maximum penalty. 
Although there is a wealth of past research on sentencing (for reviews, see Spohn 2000; Ulmer 
2012; Baumer 2013), the fact that much of it has relied on official data means that researchers 
have focused on sentencing for the primary/principal offence and have not distinguished be-
tween MO and SO cases. Studies relying on other sources of sentencing data such as court 
records have also not appeared to delineate sentencing practice in MO as opposed to SO cases 
(for a review, see Dhami and Belton 2015). Laws and policies for sentencing in MO cases do 
exist, and these shed some light on how the legal system believes offences in MO cases ought to 
be sentenced.


Sentencing MO cases
The sentencing process in MO cases typically stems from that followed in SO cases. Beyond 
this, traditionally, when sentencing MO cases, many common law jurisdictions (e.g., United 
States, Canada, England and Wales, Australia, New Zealand) have rejected a simple cumu-
lative approach whereby sentences for each offence are aggregated to produce a final sen-
tence (e.g., Sentencing Council 2012; United States Sentencing Commission 2018; National 
Judicial College of Australia 2019). A  cumulative approach is deemed to be unacceptable 
partly because it could lead to crippling or crushing prison terms for offenders, and reduces 
their opportunity to lead a worthwhile life after release (Bottoms 1998). In addition, a sim-
ple cumulative approach could distort important distinctions between different categories of 
offence so that a series of less serious offences together receive a more severe penalty than a 
single more serious offence, thus violating the notion of ordinal proportionality (Ashworth 
2015; see also Jareborg 1998).


 2 Although as Wasik (2012) points out, sometimes the ‘associated’ crimes may not be linked in any way, but are simply being 
sentenced on the same occasion. Also note that the prosecution has discretion in charging decisions, and as Ashworth (2015) 
suggests, prosecutors may or may not charge all offences. Similarly, defendants may not plead guilty to all offences and/or they 
may not be convicted of all offences.
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The intricacies of different sentencing laws and policies aside, there are several approaches to 
sentencing in MO cases that aim to demonstrate ‘mercy’ or humanity and retain some notion of 
ordinal (or overall) proportionality. One approach that is used in several common law jurisdic-
tions (e.g., England and Wales, Canada, Australia, New Zealand), but not the United States, is 
to apply the so-called ‘totality principle’.3 Thomas (1979) was the first to identify the use of this 
principle in his examination of sentencing in the Court of Appeal in England and Wales. In this 
jurisdiction, where the present study is based, the totality principle is now interpreted as com-
prising two elements (Sentencing Council 2012: 5, italics as in original):


1. all courts, when sentencing for more than a single offence, should pass a total sentence 
which reflects all the offending behaviour before it and is just and proportionate. This is so 
whether the sentences are structured as concurrent or consecutive. Therefore, concurrent sen-
tences will ordinarily be longer than a single sentence for a single offence. 2. it is usually im-
possible to arrive at a just and proportionate sentence for multiple offending simply by adding 
together notional single sentences. It is necessary to address the offending behaviour, together 
with the factors personal to the offender as a whole.


Thus, in England and Wales, the totality principle is applied after the initial sentence for each 
offence in a MO case has been reached with reference to the relevant offence-specific senten-
cing guidelines. These guidelines apply equally to MO and SO cases and have low departure 
rates (e.g., 97–98 per cent of sentences fell within the stipulated ranges for some guidelines; 
Sentencing Council 2015b). In essence, the totality principle is applied after the sentencer has 
taken the steps for sentencing a SO case, i.e., after the sentence has (1) judged the offender’s 
culpability and the harm caused by the offence, (2) determined the seriousness of the offence 
in accordance with relevant aggravating factors (including previous convictions) and mitigating 
factors and (3) considered a reduction in sentence for a guilty plea.


Of course, as the above quote states, in MO cases, the sentencer must also decide if the sen-
tences for each offence should be served (wholly or partly) concurrently or consecutively. This 
decision may be influenced by the strength of the association between the offences such that 
sentences for closely intertwined offences are likely to be served concurrently. The sentencing 
guideline on application of the totality principle in England and Wales states that where the sen-
tences are to be served concurrently, the final sentence should be ‘appropriately aggravated by 
the presence of the associated offences’ (Sentencing Council 2012: 6). By contrast, where the 
sentences are to be served consecutively, sentencers should ‘add up the sentences for each offence 
and consider if the aggregate length is just and proportionate’ (7). Therefore, in both situations, 
an adjustment may be made to the initial sentence for one or more of the offences in a MO case; 
upwards for concurrent sentences and most likely downwards for consecutive sentences.


Comparing outcomes for MO- versus SO cases
It is clear that application of the totality principle would result in a final (overall) sentence for a 
MO case that is less severe than what would be passed following a simple cumulative approach. 
Beyond this, some legal commentators have noted that offenders in MO cases may receive a less 


AQ6


 3 In the United States, one way to deal with MO cases is to reconfigure the offences into one, i.e., ‘when the conduct involves 
fungible items (e.g., separate drug transactions or thefts of money), the amounts are added and the guidelines apply to the total 
amount’ (United States Sentencing Commission 2018: 10; see also 363–78). Another way is to focus mainly (but not solely) 
on what is considered to be the most serious offence, i.e., ‘when nonfungible harms are involved, the offense level for the most 
serious count is increased (according to a diminishing scale) to reflect the existence of other counts of conviction’ (10; see also 
363–78). Here, the sentence for the ‘focal’ (most serious) offence is increased or aggravated by the presence of other offences 
while the penalties for the other offences are reduced. Readers interested in sentencing for MO cases in the United States are re-
ferred to Frase (2017).
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severe penalty than if they were sentenced for each offence on different occasions, i.e., if they 
were treated as SO cases (e.g., Wasik 2012). This is sometimes referred to as a ‘bulk discount’.4 
It is useful to consider how sentences in MO cases compare to SO cases not only because the 
public may expect such cases to be treated differently, but also because the law appears to do so.


Following the sentencing process in England and Wales described above, it would appear 
that an empirical comparison between MO and SO cases may be performed in at least three 
ways. One is to compare the final (overall) sentence meted out in a MO case with that in a SO 
case. This is problematic because it is unclear what a ‘comparable’ SO case would look like. For 
example, imagine a MO case involving a burglary and an assault that received three years in 
prison (one year for the burglary and two years for the assault to be served consecutively or even 
concurrently). Should the outcome in this case be compared to a SO case involving a burglary 
offence or a SO case involving an assault offence? Another way is to compare the initial sentence 
given to each offence in a MO case with its counterpart in a SO case. Using the above example, 
the one-year prison sentence for the burglary offence in the MO case would be compared to 
the outcome for a SO case involving a burglary, and the two-year prison sentence for the assault 
offence in the MO case would be compared to the outcome for a SO case involving an assault. 
The problem here is that the initial sentence does not reflect application of the totality principle 
in MO cases. Therefore, a third and preferable option is to compare the adjusted sentence given 
to each offence in a MO case with a comparable offence in a SO case. Here, comparability may 
refer to factors such as offence seriousness in the offence-specific guidelines. This analysis has 
the potential to demonstrate the impact of the totality principle on sentencing a specific offence 
in a MO case. The present study uses this latter approach.


T H E  P R E S E N T   ST U DY
The main aim of the present study was to examine application of the totality principle in England 
and Wales. This involves comparing the sentences meted out to offences in MO cases with those 
meted out to comparable offences in SO cases. For example, what sentence does an offender 
convicted of Robbery plus one or more other offences receive, compared to an offender con-
victed only of Robbery? Importantly, the present analyses aim to answer this question after con-
trolling for potential differences between the two types of case, i.e., offender gender and age, 
offence seriousness, aggravating and mitigating factors and guilty plea reduction. A secondary 
aim was to measure the prevalence of MO and SO cases appearing at the sentencing stage of the 
justice process in England and Wales. An understanding of the prevalence of MO cases and the 
sentences they receive can be used to test theories of sentencing, evaluate the fairness of sen-
tencing decisions and inform the development of sentencing guidelines and judicial training.


Dataset and variables
The present study used data collected in 2015 by the Sentencing Council for England and 
Wales, from Crown Courts, using the Crown Court Sentencing Survey (CCSS). In the Crown 
Court, sentences are passed on serious offences by professional judges. The CCSS has been used 
to gather information on factors that the Sentencing Council believes ought to influence sen-
tencing decisions (often because they reflect the contents of offence-specific guidelines) so that 
it can monitor sentencing practice (Sentencing Council 2018). Courts are asked to complete 
the relevant form for every new criminal case sentenced. In MO cases, only information for the 
principal offence is provided, although the court does indicate the whether the case involved 
one or more than one offence status of a case.


 4 It is sometimes contrasted with the penalty enhancing effect of prior convictions.
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The Sentencing Council conducted the final iteration of the CCSS from 1 January to 31 March 2015 
and released the data in 2018. The data collected are anonymized and organized into separate datasets 
reflecting groups of offences, many (but not all) of which are covered by offence-specific guidelines. 
The datasets released in 2018 were as follows: Arson, Assault, Burglary, Death, Driving, Drugs, Fraud, 
Robbery, Sexual offences5 and Theft. Although not all of the information collected by the CCSS is made 
available in the datasets, for the first time in the short history of the CCSS which started in October 
2010, the datasets included a variable indicating whether the case involved MO or SO.6


In addition, two outcome variables are recorded in the datasets. The first is sentence type, 
which refers to immediate custody and various non-custodial options (e.g., discharge, fine, com-
munity order, suspended sentencing order). The second outcome variable is applicable only 
to cases where the offender was sentenced to immediate custody. Here, the length of time in 
custody is coded into several categories from less than 12 months up to life or an indeterminate 
period. The present study examines both outcome variables.


Finally, beyond the gender and age of the offender, the datasets also contain information on 
offence type (i.e., the offence for which the offender was either found guilty or pled guilty) and 
sentencing relevant factors. These latter factors are the steps followed by sentencers in all cases 
(and before they apply the totality principle in MO cases), namely determination of offence ser-
iousness, identification of the presence of a range of aggravating and mitigating factors including 
previous convictions and the percentage reduction in sentence given for a guilty plea. All of 
these variables are included in the present study.


The definition and coding of the predictor variables in the present study are as follows:


• Offender gender: In the CCSS datasets, offender gender is coded as male or female.
• Offender age: In the CCSS datasets, offender age is coded into five categories (i.e., 18–24, 


25–34, 35–44, 45–54, 55 and over). For present purposes, these were recoded into two 
categories (i.e., 18–24 versus 25 and over).


• MO/SO case status: In the CCSS datasets, this variable is coded as SO or MO.
• Offence seriousness: This variable refers to a categorical judgement made after examination 


of specific factors indicating greater/lesser harm and higher/lower culpability as they are 
listed in the offence-specific guideline.7 In the CCSS datasets, offence seriousness was 
coded into three categories (i.e., 1 = most serious, 2 = medium, 3 = least) for actual bod-
ily harm (ABH), Domestic burglary and Robbery and into five categories (from 1 = most 
serious to 5 = least) for shoplifting. Offence seriousness is not a distinct variable in the sen-
tencing guidelines for three offence types (i.e., Dangerous driving, Possession with intent 
to supply and Fraud) and so is not in the respective datasets.


• Aggravating factors: The aggravating factors contained in each guideline differ depending on 
the specific offence, but often include factors such as previous convictions, offence commit-
ted on bail, being under the influence of alcohol/drugs, failure to comply with a current court 
order and being on licence. The CCSS datasets code the presence (or absence) of each factor. 


 5 For present purposes, the dataset for indecent photographs of children was amalgamated with the one for sexual offences 
because they are covered by the same guideline.
 6 It was thus not possible to study multiple years because data on MO/SO case status were not made available in previous 
releases of the CCSS data.
 7 For example, in the Assault offences, guideline factors indicating:
  •  Greater harm are injury/fear of injury which is serious in the context of the offence; victim particularly vulnerable; and 


sustained or repeated assault on same person.
  •  Lesser harm are injury/fear of injury which is less serious in the context of the offence.
  •  Higher culpability are offence motivated by/demonstrating hostility to race/religion, disability and/or sexual orienta-


tion/transgender identity; significant degree of premeditation; threatened/actual use of weapon/equivalent; intention to 
cause more serious harm; deliberately causes more harm than necessary; targeting of vulnerable victim(s); leading role in 
group or gang; offence motivated by/demonstrating hostility to age or sex.


  •  Lower culpability are subordinate role in group or gang; greater degree of provocation; lack of premeditation; mental 
disorder/learning disability were linked to the commission of the offence; and excessive self-defence.
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For present purposes, small sample sizes precluded examination of specific aggravating and 
mitigating factors, and so the number of aggravating factors in each case was calculated.


• Mitigating factors: The mitigating factors contained in each guideline also differ depending 
on the specific offence, but often include factors such as showing remorse, good charac-
ter, addressing addiction, medical condition, lack of maturity, mental disorder and having 
dependents. The CCSS datasets code the presence (or absence) of each factor. For the 
reasons mentioned above, the number of mitigating factors in each case was calculated.


• Reduction in sentence for guilty plea: In England and Wales, the reduction in sentence for a 
guilty plea is determined by an ‘overarching’ guideline (see Sentencing Council 2007). The 
reduction in sentence is not an aspect of mitigation. The reduction may be anywhere from 
one-third (for a guilty plea at the earliest reasonable opportunity) to one-tenth (for a guilty 
plea during trial), although there is some discretion allowed. In the CCSS datasets, this is a 
continuous measure.


Before moving to the present analyses and findings, it is worth noting some more limitations of 
the CCSS. First, the CCSS datasets refer to a sample of sentenced cases, although the average 
response rate is relatively high for a paper-based survey of professionals (e.g., over 60 per cent; 
Sentencing Council 2015a), and sentencers who completed the survey may have been more 
likely to comply with the guidelines. Second, the CCSS does not collect data on offender race, 
and although data on court was collected is was not released for 2015. Evidence suggests that 
both of these factors may play an unwanted role in sentencing (e.g., Hood 1992; Pina-Sánchez 
and Linacre 2013). However, the present study is unable to capture the effect of such factors on 
sentencing in MO and SO cases. Finally, some other potentially useful information (i.e., details 
of the other offences in MO cases, the sentences passed on these offences, and whether the over-
all sentence in MO cases was concurrent or consecutive) was not available. The implications 
will be discussed later. Nonetheless, the CCSS provides the most detailed and comprehensive 
picture of sentencing practice in England and Wales that is currently available, and it has been 
the source of data for numerous quantitative studies of sentencing in this jurisdiction (e.g., Pina-
Sánchez and Linacre 2013; Roberts and Pina-Sánchez 2014; Pina-Sánchez et al. 2017; 2018; 
Lightowlers and Pina-Sánchez 2018).


A N A LY S E S  A N D  F I N D I N G S
In order to ensure there were a sufficient number of cases for comparison between MO and SO 
cases while also examining a broad range of offences, data on the most common offence type 
were extracted from each dataset. These were as follows: Arson endangering life (n = 57), S.47 
(n = 1,057; hereafter called ABH), Dangerous driving (n = 351), Domestic burglary (n = 1,036), 
Section 1 Fraud Act 2006 (n = 280; this refers to fraud by false representation, failing to disclose in-
formation or abuse of position; hereafter called Fraud), Making threats to kill (n = 37), Possession 
with intent to supply (n = 933), Possession of indecent photograph of child (n = 185), Robbery 
(n = 605) and Theft from shops and stalls (n = 204; hereafter called Shoplifting).


Prevalence of MO and SO cases
Information on the MO/SO status of a case was available in 67.2 per cent of the sample 
(n = 3,187 out of 4,745). Of these cases, 48.7 per cent (n = 1,551) were MO cases and 51.3 per 
cent (n = 1,636) were SO cases. Figure 1 shows the proportion of MO and SO cases within each 
offence type. As can be seen, MO cases represented half or more of the cases sentenced for six 
of the ten offence types studied. Indeed, MO cases accounted for the vast majority of cases of 
Possession of indecent photograph of child.
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Comparison of outcomes between MO and SO cases8


Logistic regression analyses were performed to examine the association between MO/SO case 
status and outcome, controlling for offender characteristics (i.e., gender and age) and senten-
cing relevant factors (i.e., offence seriousness, aggravating and mitigating factors and guilty plea 
reduction). It is important to control for any differences between MO and SO cases that could 
account for differences in their outcomes. As mentioned earlier, the totality principle is applied 
after the sentencer has followed the steps applicable to both MO and SO cases, i.e., he/she has 
judged the offender’s culpability and the harm caused by the offence, determined the serious-
ness of the offence in accordance with relevant aggravating factors including previous convic-
tions as well as mitigating factors and considered a reduction in sentence for a guilty plea (e.g., 
see Sentencing Council 2011). Each of these factors may influence outcomes. Specifically, pen-
alty severity ought to be positively associated with offence seriousness and aggravating factors 
including previous convictions, but negatively associated with mitigating factors and percentage 
reduction in sentence for a guilty plea. Thus, in the following analyses, these factors were taken 
into consideration when comparing outcomes between MO and SO cases.


Immediate custody
Binary logistic regression models were computed for each offence type. The criterion variable in 
the models was custody, which was measured as whether the offence received a non-custodial 
penalty or immediate custody. The predictor variables were: offender gender and age, MO/SO 
case status, offence seriousness, number of aggravating factors including previous convictions, 


Fig. 1. Percentage of MO and SO cases within offence type.


 8 Further analyses were not conducted on three offence types. This was due to the small sample size for Arson endangering life 
and Making threats to kill and due to the small number of SO cases for Possession of indecent photograph of child.
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number of mitigating factors and percentage reduction in sentence for a guilty plea. All variables 
were entered simultaneously into the models.


Appendix A (Table A1) presents the full results of the regression analyses.9 In summary, 
Nagelkerke’s R2 values ranged from 0.29 (for Fraud) to 0.51 (for ABH), indicating that the 
models contributed to prediction of the outcome. In fact, the model chi-square statistics show 
that all of the models predicted the data better than their respective constant only models. The 
models’ rates of successfully predicting immediate custody rose and ranged from 68.8 per cent 
(for Fraud) to 92.6 per cent (for Robbery).


MO/SO case status was a significant predictor in only one model (i.e., Possession with intent 
to supply). Here, the odds of a MO case receiving immediate custody were 2.03 times greater 
than its SO counterpart. Thus, for the remaining six offence types, offenders in MO cases were 
not significantly more likely to receive immediate custody than their counterparts in SO cases.


Custody length
For those cases that received immediate custody, the association between MO/SO case status 
and length of time in custody was also examined. As noted earlier, this variable is coded into 
several categories in the available datasets. Preliminary analyses revealed that the majority of 
all MO and SO cases that received immediate custody for each of the seven offence types were 
given a sentence length that fell into only two categories, and so the sentence length categories 
were divided into two for present purposes.


Binary logistic regression models were then computed for each offence type. The criterion 
variable was up to one year versus over one year in custody for five offence types (i.e., ABH, 
Dangerous driving, Domestic burglary, Fraud and Shoplifting), and up to three years ver-
sus over three years for two offence types (i.e., Possession of drugs with intent to supply and 
Robbery). As before, the predictor variables were: offender gender and age, MO/SO case sta-
tus, offence seriousness, number of aggravating factors including previous convictions, number 
of mitigating factors and percentage reduction in sentence for a guilty plea. All variables were 
entered simultaneously into the models.


Appendix B (Table B1) presents the full results of the regression analyses. To summar-
ize, Nagelkerke’s R2 values ranged from 0.12 (for Dangerous driving) to 0.57 (for Robbery) 
indicating that the models contributed to prediction of sentence length. The model chi-square 
statistics show that six of the seven models predicted the data better than their respective 
constant only models. The exception was the model for Fraud, which will not be interpreted 
further. For the other six models, prediction success rates rose and ranged from 69.2 per cent 
(for Dangerous driving) to 83.7 per cent (for ABH).


MO/SO case status was only a significant predictor of custody length in one model (i.e., 
Robbery). Here, the odds of a MO case receiving over three years in custody were 2.49 times 
greater than its SO counterpart. Thus, for the majority of offence types, offenders in MO cases 
were not significantly more likely to receive longer terms in custody than their counterparts in 
SO cases.


D I S C U S S I O N
Several common law jurisdictions suggest that when faced with MO cases, sentencers should 
apply the totality principle (e.g., Sentencing Council 2012; National Judicial College of Australia 


 9 Although the coefficients for the control variables are reported in the present paper, their effects will generally not be inter-
preted following the advice of Westreich and Greenland (2013), who point to the problem of treating such effects as independent 
even though they were estimated in an adjusted model. Since the main focus of the present study is to examine the effect of MO/
SO case status, only the coefficient for this variable will therefore be interpreted.
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2019). The present study represents a first attempt at empirically examining how application of 
this principle in England and Wales affects outcomes for offences in MO cases as compared to 
their counterparts in SO cases. This is an important issue for several reasons. First, MO cases 
represent common court business—they represented approximately half of the sentenced cases 
in the samples derived from CCSS datasets examined in the present study. Second, perceptions 
of the fairness of sentences may shape public confidence in the justice system as a whole (e.g., 
Hough and Roberts 2004). Finally, sentences may be appealed on the basis that they are too 
severe or too lenient (Wasik 2012).


Thinking along the lines of retributive or just desert theories, the public might expect that the 
penalties meted out to offences in MO cases would be more severe (i.e., more likely to receive 
immediate custody and/or longer custodial sentence lengths) than those passed on comparable 
offences in SO cases. However, the present analyses revealed that for six of the seven offence 
types examined, MO/SO case status was not a significant predictor of immediate custody or 
custody length. Importantly, this was true after taking into account the effect of offender gender 
and age, as well as other sentencing relevant variables such as offence seriousness, number of 
aggravating factors (including previous convictions) and mitigating factors and guilty plea re-
duction. Thus, offenders in MO cases were not significantly more likely to receive immediate 
custody (or a longer period in custody) than their counterparts in SO cases.


The sentencing ranges in the current offence-specific guidelines in England and Wales are 
equally applicable to offences in MO and SO cases. The fact that the present study compared 
application of the totality guideline against several different offence-specific guidelines, and 
found similar results suggest that the explanation for the observed findings may lie in the cur-
rent guideline on the totality principle. This guideline is applied in MO cases after application 
of the offence-specific guidelines (see Wasik 2012 who argues that the totality principle should 
instead be incorporated into the offence-specific guidelines). It appears that application of the 
totality principle as stated in the guideline means that some offenders in MO cases (especially 
those serving their sentences concurrently) may be ‘getting off lightly’ compared to their SO 
counterparts. The impact of this principle on sentencing may appear unfair to the public. The 
extent to which it is effective in reducing crime is unknown. Regardless, the present findings are 
unlikely to inspire confidence in the justice system.


Potential explanations
The following discussion of the potential explanations in relation to the totality guideline ought 
to be considered tentative, given this is the first empirical study of this issue, and given the limi-
tations of the study (which will be mentioned later). A close examination of the guideline on 
application of the totality principle in England and Wales points to several possible explanations 
for why an offence in a MO case may receive the same or a less severe penalty than its counter-
part in a SO case. These explanations may act alone or in conjunction with one another and 
ought to be examined in future research.


First, although personal mitigation, which has the effect of reducing penalty severity, is com-
mon to both MO and SO cases, it may be that personal mitigation is considered (at least) twice 
in MO cases. The first opportunity is when an initial sentence is considered for each offence 
(as per the offence-specific guidelines) and the second is when the totality principle is applied 
(see quote from Sentencing Council 2012 presented earlier). In fact, Pina-Sánchez et al. (2018) 
revealed that for a combination of assault offences, some factors including personal mitigation 
may be considered twice even before the totality principle is applied. In the present context, 
personal mitigating factors such as remorse, previous good character and addressing addiction 
may be double-counted (or even triple-counted) in MO cases compared to SO cases. In order to 
test this explanation, a comparison of the initial and adjusted sentences given to offences in MO 
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cases is required, taking account of the presence of personal mitigating factors. This, however, 
cannot be easily done using real sentencing data because sentencers faced with MO cases do not 
typically record their initial sentences before adjustments are applied, and so another methodo-
logical approach is required to test this potential explanation.


Second, in MO cases as opposed to SO cases, the effect of personal mitigation may be over-
weighted relative to the effect of aggravating factors, which are meant to increase penalty sever-
ity. This is because application of the totality principle explicitly requires sentencers to consider 
personal mitigation again (as mentioned above), but not aggravating factors. The offence-
specific guidelines do not indicate the weight that should be attached to specific aggravating 
and mitigating factors, or the relative weight that should be given to each set of factors. This 
means that sentencers are afforded considerable discretion. Indeed, the CCSS only collected 
data on aggravating and mitigating factors that were specified in the guidelines. The fact that 
these lists of factors are non-exhaustive means that sentencers could have considered other fac-
tors. Past research points to some of the mitigating factors that may be particularly influential 
in sentencing (e.g., Jacobson and Hough 2007; Irwin-Rogers and Perry 2015; Maslen 2015; 
Belton 2018). Consistent with the second potential explanation, in the present study, the num-
ber of mitigating factors present in a case was a significant predictor of immediate custody for 
all of the seven offence types studied (and this variable was a significant predictor of custody 
length in five models). The weight attached to this variable was greater than that attached to the 
number of aggravating factors in most of the models (i.e., five out of seven models predicting 
immediate custody and three out of six models predicting custody length). The few exceptions 
included Possession with intent to supply (when predicting immediate custody) and Robbery 
(when predicting custody length), which, consistent with this second explanation, were both 
offence types where MO cases were more likely to be treated punitively compared to their SO 
counterparts.


Finally, as mentioned earlier, the sentence for one or more of the offences in a MO case may 
be adjusted downwards if sentences are to be served consecutively, and adjusted upwards if 
they are to be served concurrently. It may be that the downwards adjustment is too much, and/
or the upwards adjustment is too little, especially when considering the aforementioned pen-
alty reducing effects of personal mitigation, or that the two adjustments cancel each other out. 
Unfortunately, the CCSS dataset did not include information on how the sentence was meant 
to be served. Since offences in MO cases are typically intertwined it is likely that sentences 
in the majority of MO cases would be served concurrently (Sentencing Council 2012).10 As 
an extreme example, imagine if the sentences in all of the MO cases in the present study were 
to be served concurrently—the fact that the dataset contains information on the sentence for 
the offence which received the highest penalty suggests that any upwards adjustment for con-
current sentences was insufficient. This situation would undermine Wasik’s (2012) assertion 
that concurrent sentences result in a greater ‘internal sum’ and better reflect the sentences for 
individual offences compared to consecutive sentences which require some offences to be 
‘undersentenced’ and so should be preferred. Clearly, further research is needed to empirically 
examine the effect of how a sentence is served to properly test this final explanation (see Lippke 
2011 for forms of ‘consecutivism’ and ‘concurrentivism’).


Limitations and future research directions
The present study relied on data from the CCSS. Although this source of data provides some ex-
ternal validity and generalizability (see Dhami and Belton 2017), it limited the breadth of ques-


 10 In some jurisdictions such as the State of Victoria, Australia, where the totality principle is applied, there is a statutory pre-
sumption in favour of passing concurrent sentences (Wasik 2012). This is also true for some American jurisdictions (see Frase 
2017).
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tions that could be asked about application of the totality principle as well as the depth of the 
answers that could be provided. Thus, several avenues for future research remain. These include 
testing the robustness of the present findings and their potential explanations using a variety of 
methods and other data sources, as well as building on these findings in order to provide a more 
comprehensive understanding of sentencing in MO cases.


First, beyond issues discussed above regarding whether sentences in MO cases were con-
current or consecutive, the CCSS datasets did not contain information on the other offences 
in MO cases (e.g., their nature, when they were committed), or the sentences that these other 
offences received. Research ought to examine the effect of whether or not the other offences oc-
curred in a single transaction. Roberts and de Keijser (2017) suggest that offenders convicted 
of more than one offence committed close in time should not be viewed as culpable as those 
whose offences were committed over a longer time period. Consistent with their view, they cite 
Robinson’s (2013) finding that research participants gave greater punishment discounts when 
offences were temporally contiguous. Future research could also be directed at how application 
of the totality principle is affected by whether or not the other offences in a MO case are similar 
or different. In addition, the research could investigate how application of the totality principle 
is affected by whether or not the applicable sentences in a MO case are of the same type (i.e., all 
custodial) or different types (i.e., custodial and non-custodial). It is reasonable to expect that 
sentencers may find their task more difficult when sentencing a variety of offence types (partly 
because they fall within different guidelines), and when applicable sentences are measured in 
different units that need to be aggregated somehow (e.g., amount of fine, length of time in cus-
tody). As the cognitive task becomes more complex, people may increasingly resort to intuitive 
(rather than analytic) judgement strategies (Hammond 1996; 2000). The extent to which task 
complexity and any resultant changes in cognitive strategy may lead to penalty reducing effects 
for MO cases should be investigated.


The generalizability of the present findings should also be established in the context of 
other jurisdictions that apply the totality principle when sentencing MO cases. For instance, 
in Australia, interpretation and application of the principle is left to the discretion of individ-
ual sentencers (see Bagaric and Alexander 2013). While some are attracted to this holistic ap-
proach (for a review, see Dhami et al. 2015), there is considerable research across jurisdictions, 
using different methodologies and examining different decisions that has attested to the prob-
lems associated with judicial discretion (e.g., Konečni and Ebbesen 1982; Englich et al. 2006; 
Guthrie et  al. 2007; von Helversen and Rieskamp 2009; Rachlinski et  al. 2015; Dhami et  al. 
2020) and lack of guidance (see Dhami et al. 2015). Although some have raised concerns about 
what guidelines can achieve in terms of tailoring sentences to the circumstances of individual 
offences and offenders (Roberts et al. 2018), the effect of judicial discretion on sentencing MO 
cases compared to their SO counterparts remains to be examined.11


There may be several reasons for applying the totality principle beyond demonstrating mercy 
and retaining ordinal proportionality (see Ryberg 2005; Lippke 2011; Bagaric and Alexander 
2013), however, the laws and policies dictating its delineation are typically vague and ill-defined, 
even in jurisdictions such as England and Wales where guidelines exist on this principle (Wasik 
2012). Therefore, an alternative approach may be warranted. Legal scholars have debated the 
principles that ought to underlie sentencing in MO cases and called for alternative approaches 
to deal with such cases (e.g., Lovegrove 2004; Ryberg 2005; Lippke 2011; Wasik 2012; Bagaric 
and Alexander 2013; Manson 2013; Frase 2017; Hoskins 2017). For now, the potential ex-


 11 Researchers may have to use other methods because although official Australian sentencing data is collected on the MO/
SO status of a case, these ‘do not provide details about how many other counts [offences] there were, what offences they were or 
what penalties they incurred’ (Personal e-communication dated 23 April 2019 to the author from the Judicial Commission of 
New South Wales Australia).
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planations for the present findings discussed above in relation to the guidelines in England and 
Wales, which although needing further investigation, suggest that attention should be paid to 
how sentencers are asked to use personal mitigating factors in MO cases, as well as how they 
increase or reduce sentences in these cases depending on whether they are to be served con-
currently or consecutively. In addition, the order of reasoning specified in the guidelines could 
be examined.12 Wasik (2012), e.g., questions whether the issue of how the sentence is to be 
served (concurrently versus consecutively) ought to come before or after applying the totality 
principle.


In addition to the above avenues for future research, the outcomes (e.g., reoffending rates) of 
sentences meted out to offenders in MO versus SO cases could also be measured because such 
knowledge could inform more effective sentencing. In addition, public opinion surveys could 
glean levels of support for sentencing policies that result in more lenient or more harsh sen-
tences for offenders in MO cases compared to their SO counterparts.


A scientific, evidence-based approach to policy-making in sentencing may be fruitful. In 
order for researchers to properly investigate and understand sentencing practice, jurisdictions 
should not only release data on the MO/SO status of sentenced cases, but also on all of the 
offences being sentenced in MO cases, the sentences that each offence received, and whether 
these were to be served concurrently or consecutively. Without such information, both research 
and official statistics provide only a partial and skewed picture of sentencing. The need for an 
effective and fair system is clear—sentencing has implications for the lives of offenders and their 
families, victim satisfaction with the justice process, the work and resources of criminal justice 
agencies, and ultimately for public safety.


F U N D I N G


 12 It has been noted that in Australia, some sentencers may start the reasoning process in MO cases with application of the 
totality principle (Wells 1992; Lovegrove 2004).
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A P P E N D I X   A


Table A1. Regression models predicting non-custodial penalty versus immediate custody for each 
offence type


Predictor B (SE) Wald (df) Exp(B) Lower, upper 95% CI


ABH
Constant 1.27 (1.17) 1.18 (1) 3.56  
Gender** −1.94 (0.70) 7.80 (1) 0.14 0.04, 0.56
Age −0.04 (0.27) 0.02 (1) 0.96 0.57, 1.64
MO/SO case status 0.14 (0.27) 0.27 (1) 1.15 0.68, 1.93
Offence seriousness***  31.93 (2)   
Offence seriousness (1)** 1.77 (0.59) 8.96 (1) 5.85 1.84, 18.59
Offence seriousness (2) 0.36 (0.59) 0.38 (1) 1.44 0.45, 4.58
Num. of aggravating factors*** 0.48 (0.07) 42.66 (1) 1.62 1.40, 1.87
Num. of mitigating factors*** −0.94 (0.12) 63.51 (1) 0.39 0.31, 0.49
% guilty plea reduction −0.03 (0.02) 3.57 (1) 0.97 0.95, 1.00
 Dangerous driving
Constant 1.47 (1.54) 0.91 (1) 4.34  
Gender −0.69 (0.94) 0.54 (1) 0.50 0.08, 3.14
Age −0.10 (0.37) 0.07 (1) 0.91 0.44, 1.86
MO/SO case status −0.16 (0.35) 0.20 (1) 0.85 0.43, 1.71
Num. of aggravating factors*** −0.99 (0.17) 36.46 (1) 0.37 0.27, 0.51
Num. of mitigating factors*** 0.89 (0.16) 31.58 (1) 2.42 1.78, 3.30
% guilty plea reduction −0.03 (0.03) 1.29 (1) 0.97 0.92, 1.02
 Domestic burglary
Constant* 2.67 6.53 (1) 14.42  
Gender*** −1.82 (0.52) 12.19 (1) 0.16 0.06, 0.45
Age 0.14 (0.29) 0.25 (1) 1.16 0.66, 2.02
MO/SO case status 0.36 (0.30) 1.40 (1) 1.43 0.79, 2.58
Offence seriousness***  21.61 (2)   
Offence seriousness (1)*** 2.24 (0.54) 17.17 (1) 9.35 3.25, 26.92
Offence seriousness (2) 0.34 (0.39) 0.74 (1) 1.40 0.65, 3.01
Num. of aggravating factors*** 0.90 (0.15) 34.88 (1) 2.47 1.83, 3.33
Num. of mitigating factors*** −0.94 (0.13) 49.72 (1) 0.39 0.30, 0.51
% guilty plea reduction −0.04 (0.02) 3.75 (1) 0.96 0.92, 1.00
 Fraud
Constant −1.08 0.37 (1) 0.34  
Gender −0.76 (0.43) 3.23 (1) 0.47 0.20, 1.07
Age 0.71 (0.68) 1.09 (1) 2.03 0.54, 7.72
MO/SO case status −0.07 (0.39) 0.031 (1) 0.93 0.44, 2.00
Num. of aggravating factors 0.08 (0.19) 0.19 (1) 1.09 0.75, 1.58
Num. of mitigating factors*** −0.64 (0.14) 19.43 (1) 0.53 0.40, 0.70
% guilty plea reduction* 0.05 (0.03) 3.99 (1) 1.05 1.00, 1.10
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Predictor B (SE) Wald (df) Exp(B) Lower, upper 95% CI


 Possession with intent to supply+


Constant 0.57 (0.77) 0.56 (1) 1.78  
Gender*** −0.70 (0.48) 12.54 (1) 0.18 0.07, 0.47
Age 0.08 (0.21) 0.14 (1) 1.08 0.72, 1.61
MO/SO case status*** 0.71 (0.20) 12.21 (1) 2.03 1.37, 3.02
Num. of aggravating factors*** 0.44 (0.11) 17.65 (1) 1.56 1.27, 1.91
Num. of mitigating factors*** −0.39 (0.06) 46.54 (1) 0.68 0.61, 0.76
% guilty plea reduction 0.02 (0.01) 1.79 (1) 1.02 0.99, 1.05
 Robbery
Constant −0.68 (1.64) 0.17 (1) 0.51  
Gender 0.72 (1.13) 0.41 (1) 2.05 0.23, 18.64
Age 0.25 (0.55) 0.21 (1) 1.28 0.44, 3.74
MO/SO case status 0.68 (0.58) 1.41 (1) 1.98 0.64, 6.11
Offence seriousness  3.97 (2)   
Offence seriousness (1) 1.78 (1.23) 2.10 (1) 5.93 0.53, 65.91
Offence seriousness (2) 0.86 (0.55) 2.44 (1) 2.37 0.80, 6.98
Num. of aggravating factors** 0.63 (0.20) 10.47 (1) 1.88 1.28, 2.76
Num. of mitigating factors*** −0.79 (0.19) 18.41 (1) 0.45 0.32, 0.65
% guilty plea reduction 0.01 (0.03) 0.20 (1) 1.01 0.96, 1.08
 Shoplifting
Constant −6.28 (3.34) 3.53 (1) 0.00  
Gender 0.28 (0.80) 0.12 (1) 1.33 0.28, 6.35
Age −0.22 (0.82) 0.07 (1) 0.81 0.16, 4.04
MO/SO case status 0.19 (0.65) 0.09 (1) 1.21 0.34, 4.33
Offence seriousness  4.61 (4)   
Offence seriousness (1) 0.74 (1.21) 0.37 (1) 2.09 0.19, 22.62
Offence seriousness (2) 1.40 (1.00) 1.96 (1) 4.05 0.57, 28.71
Offence seriousness (3) 1.37 (1.00) 1.88 (1) 3.95 0.55, 28.15
Seriousness (4) 1.68 (0.89) 3.59 (1) 5.35 0.95, 30.29
Num. of aggravating factors 0.53 (0.31) 2.90 (1) 1.70 0.92, 3.14
Num. of mitigating factors*** −0.98 (0.27) 12.83 (1) 0.38 0.22, 0.64
% guilty plea reduction* 0.18 (0.09) 4.16 (1) 1.19 1.01, 1.41


Note. Gender (1 = male, 2 = female), Age (1 = 18–24, 2 = 25 and over), MO/SO status (1 = single offence, 2 = multiple offence), 
seriousness (for ABH, Domestic burglary and Robbery: 1 = most serious, 2 = medium, 3 = least; for shoplifting: 1 = most serious 
to 5 = least). The last category (least serious) was used as the reference category in the regression models. *p < 0.05, **p < 0.01, 
***p < 0.001. +Gender was not entered into the model for Possession with intent to supply due to large standard errors associated 
with the coefficient of this variable. ABH: N = 455, Nagelkerke R2 = 0.51, Model χ 2 = 220.91 (8), p < 0.001. Dangerous driving: 
N = 208, Nagelkerke R2 = 0.47, Model χ 2 = 89.68 (6), p < 0.001. Domestic burglary: N = 545, Nagelkerke R2 = 0.46, Model 
χ 2 = 183.84 (8), p < 0.001. Fraud: N = 278, Nagelkerke R2 = 0.19, Model χ 2 = 38.47 (5), p < 0.001. Possession with intent to 
supply: N = 520, Nagelkerke R2 = 0.31, Model χ 2 = 135.34 (6), p < 0.001. Robbery: N = 272, Nagelkerke R2 = 0.42, Model 
χ 2 = 58.38 (8), p < 0.001. Shoplifting: N = 86, Nagelkerke R2 = 0.50, Model χ 2 = 40.02 (10), p < 0.001.


Table A1. Continued
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A P P E N D I X   B


Table B1. Regression models predicting custody length for each offence type


Predictor B (SE) Wald (df) Exp(B) Lower, upper 95% CI


ABH
Constant 0.08 (1.93) 0.01 (1) 1.09  
Gender 0.78 (0.65) 1.45 (1) 2.18 0.61, 7.70
Age 0.10 (0.30) 0.11 (1) 1.10 0.62, 1.97
MO/SO case status 0.34 (0.30) 1.32 (1) 1.40 0.79, 2.50
Offence seriousness***  23.45 (2)   
Offence seriousness (1) 1.02 (0.62) 2.69 (1) 2.76 0.82, 9.31
Offence seriousness (2) −0.47 (0.58) 0.66 (1) 0.63 0.20, 1.95
Num. of aggravating factors* −0.15 (0.07) 4.51 (1) 0.86 0.75, 0.99
Num. of mitigating factors*** 0.46 (0.13) 13.22 (1) 1.59 1.24, 2.04
% guilty plea reduction −0.00 (0.02) 0.02 (1) 1.00 0.97, 1.03
 Dangerous driving
Constant −0.29 (1.34) 0.05 (1) 0.75  
Gender −0.20 (0.87) 1.34 (1) 0.82 0.15, 4.50
Age 0.38 (0.33) 0.30 (1) 1.47 0.77, 2.82
MO/SO case status 0.17 (0.32) 10.28 (1) 1.19 0.64, 2.23
Num. of aggravating factors** 0.42 (0.13) 5.62 (1) 1.51 1.18, 1.95
Num. of mitigating factors* −0.27 (0.11) 0.83 (1) 0.76 0.61, 0.96
% guilty plea reduction 0.02 (0.02) 0.05 (1) 1.02 0.98, 1.07
 Domestic burglary
Constant 3.35 (1.37) 5.96 (1) 28.53  
Gender 0.54 (0.80) 0.45 (1) 1.71 0.36, 8.18
Age 0.26 (0.30) 0.79 (1) 1.30 0.73, 2.33
MO/SO case status 0.05 (0.30) 0.03 (1) 1.05 0.58, 1.91
Offence seriousness**  13.16 (2)   
Offence seriousness (1)*** 3.89 (1.08) 13.03 (1) 48.65 5.90, 401.05
Offence seriousness (2) 0.34 (0.40) 0.70 (1) 1.40 0.64, 3.08
Num. of aggravating factors −0.04 (0.13) 0.10 (1) 0.96 0.75, 1.23
Num. of mitigating factors −0.07 (0.13) 0.30 (1) 0.93 0.73, 1.20
% guilty plea reduction** −0.10 (0.03) 11.89 (1) 0.90 0.85, 0.96
 Possession with intent to supply
Constant −1.01 (0.96) 1.11 (1) 0.37  
Age* 0.72 (0.33) 4.85 (1) 2.05 1.08, 3.89
MO/SO case status 0.29 (0.32) 0.81 (1) 1.33 0.72, 2.48
Num. of aggravating factors** 0.41 (0.13) 9.66 (1) 1.51 1.16, 1.96
Num. of mitigating factors* −0.31 (0.13) 5.83 (1) 0.74 0.57, 0.94
% guilty plea reduction*** −0.07 (0.02) 12.93 (1) 0.93 0.90, 0.97
 Robbery
Constant*** −7.22 (1.87) 14.86 (1) 0.00  
Gender 0.30 (1.02) 0.09 (1) 1.35 0.18, 9.85


D
ow


nloaded from
 https://academ


ic.oup.com
/bjc/advance-article/doi/10.1093/bjc/azab030/6279594 by guest on 23 M


ay 2021







16 • The British Journal of Criminology, 2021, Vol. XX, No. XX


Predictor B (SE) Wald (df) Exp(B) Lower, upper 95% CI


Age** 1.04 (0.38) 7.60 (1) 2.82 1.35, 5.88
MO/SO case status* 0.91 (0.36) 6.32 (1) 2.49 1.22, 5.06
Offence seriousness***  18.61 (2)   
Offence seriousness (1)*** 4.24 (0.98) 18.14 (1) 69.72 9.89, 491.59
Offence seriousness (2)*** 3.56 (.88) 16.30 (1) 35.31 6.26, 199.23
Num. of aggravating 
factors***


0.65 (0.12) 30.24 (1) 1.19 1.52, 2.41


Num. of mitigating factors** −0.40 (0.15) 7.46 (1) 0.67 0.51, 0.89
% guilty plea reduction −0.05 (0.02) 3.73 (1) 0.96 0.91, 1.00
 Shoplifting
Constant* 6.80 (3.20) 4.54 (1) 904.97  
Gender −0.76 (0.71) 1.13 (1) 0.47 0.12, 1.89
Age 0.26 (0.72) 0.13 (1) 1.29 0.32, 5.31
MO/SO case status −0.44 (0.56) 0.64 (1) 0.64 0.22, 1.91
Offence seriousness  4.24 (4)   
Offence seriousness (1) −1.34 (1.08) 1.55 (1) 0.26 0.03, 2.16
Offence seriousness (2) −1.33 (0.87) 2.32 (1) 0.27 0.05, 1.46
Offence seriousness (3) −1.68 (0.87) 3.72 (1) 0.19 0.03, 1.03
Seriousness (4) −0.88 (0.74) 1.40 (1) 0.42 0.10, 1.78
Num. of aggravating factors 0.17 (0.22) 0.63 (1) 1.19 0.77, 1.83
Num. of mitigating factors* 0.52 (0.22) 5.79 (1) 1.68 1.10, 2.58
% guilty plea reduction* −0.18 (0.08) 4.66 (1) 0.83 0.71, 0.98


Note. The model for Fraud was not statistically significant (N = 157, Nagelkerke R2 = 0.17, Model χ 2 = 11.82 [6], p = 0.066), and 
so it is not presented. *p < 0.05, **p < 0.01, ***p < 0.001. ABH: N = 455, Nagelkerke R2 = 0.16, Model χ 2 = 43.47 (8), p < 0.001. 
Dangerous driving: N = 208, Nagelkerke R2 = 0.12, Model χ 2 = 18.62 (6), p = 0.005. Domestic burglary: N = 545, Nagelkerke 
R2 = 0.22, Model χ 2 = 63.21 (8), p < 0.001. Possession with intent to supply: N = 278, Nagelkerke R2 = 0.20, Model χ 2 = 41.05 
(6), p < 0.001. Robbery: N = 245, Nagelkerke R2 = 0.57, Model χ 2 = 134.86 (8), p < 0.001. Shoplifting: N = 86, Nagelkerke 
R2 = 0.30, Model χ 2 = 21.96 (10), p = 0.015.
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