Annex A

Aggravated burglary

Theft Act 1968 (section 10)
Triable only on indictment

Maximum: Life imprisonment

Offence range: 1 — 13 years’ custody

This is a Schedule 19 offence for the purposes of sections 274 and section
285 (required life sentence for offence carrying life sentence) of the
Sentencing Code.

This is a specified offence for the purposes of sections 266 and 279 (extended
sentence for certain violent, sexual or terrorism offences) of the Sentencing
Code.


https://www.legislation.gov.uk/ukpga/2020/17/schedule/19/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/274/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/285/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/266/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/279/enacted

STEP ONE

Determining the offence category

The court should determine the offence category with reference only to the factors in
the table below. In order to determine the category the court should assess

culpability and harm.

The level of culpability is determined by weighing up all the factors of the case.
Where there are characteristics present which fall under different levels of
culpability the court should balance these characteristics to reach a fair
assessment of the offender’s culpability

Culpability demonstrated by one or more of the following:

A- High Culpability

Targeting of vulnerable victim
A significant degree of planning or organisation

B- Medium culpability

Some degree of planning or organisation

Other cases that fall between categories A and C
because:

o Factors are present in A and C which balance
each other out and/or

o The offender’s culpability falls between the
factors described in A and C

C- Lower culpability

Involved through coercion, intimidation or exploitation
Mental disorder or learning disability, where linked to
the commission of the offence

Harm

The level of harm is assessed be weighing up all the factors of the case

Category 1

Substantial physical or psychological injury or other
substantial impact on the victim

Victim at home or on the premises (or returns) while
offender present

Violence used or threatened against the victim,
particularly involving a weapon

Theft of/ldamage to property causing a substantial
degree of loss to the victim (whether economic,
commercial or personal value)

Soiling of property and/or extensive damage or
disturbance to property

Context of public disorder

Category 2

Some physical or psychological injury or some other
impact on the victim

Theft of/damage to property causing some degree of
loss to the victim (whether economic, commercial or

personal value)




. Ransacking or vandalism to the property

Category 3 . No violence used or threatened and a weapon is not
produced
. Limited physical or psychological injury or other
limited impact on the victim
STEP TWO

Starting point and category range

Having determined the category at step one, the court should use the corresponding
starting point to reach a sentence within the category range below. The starting point

applies to all offenders irrespective of plea or previous conditions

Harm Culpability
A B C
Category 1 Starting Point Starting Point Starting Point
10 years’ custody 8 years’ custody 6 years’ custody
Category Range | Category Range | Category Range
9 -13 years’ 6 -11 years’ 4 — 9 years’
custody custody custody
Category 2 Starting Point Starting Point Starting Point
8 years’ custody 6 years’ custody 4 years’ custody
Category Range | Category Range
Category Range 4- 9 years’ 2-6 years’ custody
6 -11 years’ custody
custody
Category 3 Starting Point Starting Point Starting Point
6 years’ custody 4 years’ custody 2 years’ custody
Category Range | Category Range | Category Range
4-9 years’ custody | 2-6 years’ custody | 1-4 years’ custody

https://www.sentencingcouncil.org.uk/overarching-guides/crown-

court/item/imposition-of-community-and-custodial-sentences/.

Below is a non-exhaustive list of additional elements providing the context of the
offence and factors relating to the offender. Identify whether a combination of these
or other relevant factors should result in any upward or downward adjustment from
the sentence arrived at so far.

at step one

Care should be taken to avoid double counting factors already taken into account



https://www.sentencingcouncil.org.uk/overarching-guides/crown-court/item/imposition-of-community-and-custodial-sentences/
https://www.sentencingcouncil.org.uk/overarching-guides/crown-court/item/imposition-of-community-and-custodial-sentences/

Factors increasing seriousness

Statutory aggravating factors:

Previous convictions, having regard to a) the nature of the offence to which the
conviction relates and its relevance to the current offence; and b) the time that
has elapsed since the conviction

Offence committed whilst on bail

Offence motivated by, or demonstrating hostility based on any of the following
characteristics or presumed characteristics of the victim: religion, race, disability,
sexual orientation or transgender identity

Other aggravating factors:

Weapon carried when entering premises (consultation version)

Care should be taken to avoid double counting in these cases. If an offender
commits an aggravated burglary with intent to steal/inflict GBH/ do criminal
damage [a 9(1)(a) burglary], they commit the offence at the point of the trespass
when they enter the building. So for these offences, all aggravated burglaries
would have the weapon present on entry. For the aggravated version of s.9(1)(b)
the offence is not committed until the point of the theft/attempted theft or
GBH/attempt GBH and therefore the offender may have the weapon on entry or
have picked it up in the address. R v Sage (AG’s ref SAGE [2019] EWCA Crim
934, [2019] 2 Cr App R (S) 50) sets out that having a weapon present on entry is
an essential element of an aggravated s.9(1)(a) offence and so care needs to be
taken in s.9(1)(a) cases that the fact the offender has a weapon present on entry is
not taken into account a second time. In s9(1)(b) cases, however, the fact that the
offender had taken a weapon to the premises, and was in possession of it when
entering, will normally aggravate the offence (unless already taken into account at
step 1).

In a s.9(1)(b) offence, weapon carried when entering premises (reworded

version)

‘This factor does not apply to s.9(1)(a) offences because it is an inherent part of
such offences: see AG’s Ref Sage [2019] EWCA Crim 934, [2019] 2 Cr App (S)

50. In s9(1)(b) offences, however, the fact that the offender had taken a weapon to

the premises, and was in possession of it when entering, will normally aggravate

the offence.’

Use of face covering or disguise

Offence committed in a dwelling

Child at home (or returns home) when offence committed

Offence committed at night

Abuse of power and/or position of trust

Restraint, detention or additional gratuitous degradation of the victim
Vulnerable victim (where not captured at category one)

Victim compelled to leave their home



Offence was committed as part of a group
Offences taken into consideration

Any steps taken to prevent the victim reporting the incident or obtaining
assistance and/or from assisting or supporting the prosecution

Offence committed on licence or post sentence supervision or while subject to
court order(s)

Commission of offence whilst under the influence of alcohol or drugs
Established evidence of community impact

Factors reducing seriousness or reflecting personal mitigation

Nothing stolen or only property of low value to the victim (whether economic,
commercial or personal)

Offender has made voluntary reparation to the victim

The offender was in a lesser or subordinate role if acting with others/performed
limited role under direction

No previous convictions or no relevant/recent convictions
Remorse
Good character and/or exemplary conduct

Determination, and/or demonstration of steps taken to address addiction or
offending behaviour

Physical disability or serious medical conditions requiring urgent, intensive or
long-term treatment

Mental disorder or learning disability, where not linked to the commission of the
offence

Age and/or lack of maturity
Delay since apprehension
Sole or primary carer for dependent relatives



STEP THREE

Consider any factors which indicate a reduction for assistance to the
prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which an
offender may receive a discounted sentence in consequence of assistance given (or
offered) to the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty
Plea guideline.

STEP FIVE

Dangerousness

The court should consider whether having regard to the criteria contained in section
308 of the Sentencing Code it would be appropriate to impose a life sentence
(sections 274 and 285) or an extended sentence (sections 266 and 279). When
sentencing offenders to a life sentence under these provisions the notional
determinate sentence should be used as the basis for the setting of a minimum term.

STEP SIX

Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to
the overall offending behaviour in accordance with the Totality guideline.

STEP SEVEN

Compensation and ancillary orders

In all cases the court should consider whether to make compensation and/or other
ancillary orders. The court must give reasons if it decides not to order compensation.
(Sentencing Code, s.55).

e Ancillary orders — Magistrates’ Court

e Ancillary orders — Crown Court Compendium

STEP EIGHT

Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the
effect of, the sentence.

STEP NINE

Consideration for time spent on bail (tagged curfew)

The court must consider whether to give credit for time spent on bail in accordance
with section 240A of the Criminal Justice Act 2003 and section 325 of the Sentencing
Code.



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/308
https://www.legislation.gov.uk/ukpga/2020/17/section/308
https://www.legislation.gov.uk/ukpga/2020/17/section/274/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/285/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/266/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/279/enacte
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.legislation.gov.uk%2Fukpga%2F2020%2F17%2Fsection%2F55%2Fenacted&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=BBOI0G2Df8ODGkJlYXcE%2FudxvgV7nmsaOATrNwtcRjc%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sentencingcouncil.org.uk%2Fexplanatory-material%2Fcrown-court%2Fitem%2Fancillary-orders%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fJI8toxJwaR8luUhydOmdVQTbUMDST2OiM1wwQgpqEk%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.judiciary.gov.uk%2Fpublications%2Fcrown-court-bench-book-directing-the-jury-2%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=MRfAN1wcwQ3XsfHPENTIVscpXTXthss092x%2Fqm49GSo%3D&reserved=0
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted

Annex B

Road testing with Crown Court judges and magistrates: Domestic, Non-domestic and
Aggravated burglary

Introduction

The current burglary guidelines were published by the Council in January 2012. At this time,
the resource assessment did not predict any impact on prison and probation services.
However, when reviewed in 2016, the initial assessment indicated that since the guidelines
had come into force, sentencing severity had increased for domestic (s.9), non-domestic
(s.9) and aggravated burglary (s.10). Further research indicated that the increase in
sentence severity for non-domestic burglary in the magistrates’ court and Crown Court,
could be attributable to the guideline, though for domestic burglary this appeared to be part
of a longer-term trend rather than resulting from the guideline. Due to low volumes of
cases of aggravated burglary, it was not possible to conclude if this increase was caused by
the implementation of the guideline.

Alongside amendments to some factors, as outlined below, the draft guidelines update the
existing guidelines to reflect the stepped approach used in more recent guidelines produced
by the Council and introduces new medium levels of culpability/harm. Therefore, research
was needed to understand how amendments to the structure of the guideline, and changes
to factors could impact sentencing practice; and to ensure the draft guidelines are clear and
usable. As they were new elements to the guidelines, particular attention was paid to the
following elements of the draft guidelines to understand:

Domestic burglary: How sentencers interpreted guidance on the application of flexibility
regarding cases of particular gravity and whether guidance wording in relation to imposing
community orders with drug or alcohol treatment requirements is clear.

Non-domestic burglary: What, if any, are the issues being seen by magistrates when
sentencing cases of non-domestic burglary, that could contribute to the increase in
sentence severity in this court.

Aggravated burglary: How sentencers applied new guidance on carrying a weapon on entry
of the premises as an aggravating factor as compared with a factor used in assessing
culpability.

Methodology

Twenty-one interviews were conducted, consisting of nine magistrates and twelve Crown
Court judges. Participants were selected by random sample from the Council’s research
pool. Qualitative interviews were conducted via MS Teams with sentencers from across
England and Wales. Judges considered three scenarios (summarised below) and
magistrates, two, relating to the Non-domestic burglary guideline only. Participants received
the draft guidelines a week prior to the interview and sentenced each scenario twice, using
the draft and existing guidelines.



Scenario

Summary of scenario

A — Domestic

K, with another defendant, broke into a home of an elderly couple at night by
smashing glass in the back door. The resident confronted K who threatened him with
a screwdriver. Keys, a wallet, jewellery and a brand new Motability car valued at
£23,000 were stolen. The couple felt violated and felt they had to install extra
security measures to make them feel safe.

CCTV captured the defendant approaching the property, alongside the number plate
of the vehicle, with his hood up partially obscuring his face, using a torch and holding
a screwdriver. CCTV from the day before captured K loitering outside the house,
peering through the window.

The court heard that K had been on a burglary expedition that evening, with two
other attempted burglaries taking place nearby (subject to separate charges), both of
which were foiled by passers-by. K was convicted after trial. He has over 100 previous
convictions for theft, burglary and robbery and was out on licence at the time of the
offence.

B — Domestic

A, 21, entered a home through an open ground floor window during the afternoon.
He had been drinking for most of the day and needed money to buy alcohol, which
led to the offence. He was disturbed by the victim, who found him in the living room,
going through her handbag but left emptyhanded. He pleaded guilty at the first
opportunity and has one previous conviction for domestic burglary. The pre-sentence
report detailed that he has had a troubled background and suffered a trauma which
led to him having problems with alcohol addiction. He is now willing to accept he has
an alcohol problem and wants to tackle it. The victim was very upset and scared by
the incident, leaving her anxious about security and being at home on her own.

C — Aggravated

R, 21, forced his way into a convenience store, along with two others, just as it was
closing for the night and the shutters were being rolled down. R was carrying a
machete which he used to force the shutters back up. Two staff members had seen
this on CCTV and retreated to a locked back room and called the police. R and the
others emptied the tills and contents of the cigarette store into bags they had
brought with them for that purpose. Police came in time to apprehend them.
Damage was done to the shutters, costing around £500 to repair. R pleaded guilty at
the first opportunity. He has two previous unrelated convictions. The victim impact
statements said they were terrified in the incident.

D - Non-domestic

W, 50, stole a handbag from behind a reception desk at a local hospital whilst there
for an appointment. The receptionist was in the back room. The handbag (an
expensive one) contained a purse with £70 cash, bank cards and the victim’s driving
licence and the only copy of an assignment for the receptionist’s college course. The
bag was found in a nearby alleyway, minus the cash, cards and licence. The handbag
and assignment were ruined by heavy rain. W pleaded guilty at the first opportunity.
He had many previous convictions for dishonesty. The victim was upset by what had
happened and had the inconvenience of having to cancel all her cards, wait for new
ones, and apply for a new licence. She was also upset by the loss of the handbag (a
215 Birthday gift).

E — Non-domestic

P, aged 29, and a friend who had been drinking most of the day, broke into an office
on a new housing development. They vandalised some of the walls, damaged some
furnishings, and broke a window. P said he committed the offence on impulse whilst
walking past on the way home. He has one unrelated previous conviction and
pleaded guilty at the first possible opportunity.




Key Points

The guidelines road tested well, and judges and magistrates found the draft
guidelines clear and usable. The update to the stepped approach was highly
favoured across each of the draft guidelines, especially three levels of culpability and
harm.

Under the 5.9 Domestic and Non-domestic draft guidelines, a theme of concern
arose surrounding assessment of two harm factors: ‘much greater emotional impact
on the victim than would normally be expected’ and ‘greater emotional impact on
the victim than would normally be expected’. Multiple sentencers thought this to be
highly subjective and thought the harm categories lacked a position for a normal
level of emotional impact.

One scenario (A — Domestic burglary) was sentenced consistently across the draft
and existing guidelines and between judges. Sentences for scenarios B-E remained
largely consistent between the draft and existing guidelines however, varied
depending on sentencer. For the most part, the differences are small. !

Domestic burglary: Additional wording relating to cases of particular gravity was
found to be clear and usable. Additional wording on Alcohol Treatment
Requirements (ATR) as an alternative to short or moderate custodial sentences was
not opposed although some judges stated they would have to be persuaded to apply
this in the case of domestic burglary or they would need evidence that addiction was
the root cause of the offending behaviour.

Aggravated burglary: On the whole, there was not opposition to the movement of
the ‘weapon carried when entering premises’ from a factor of culpability to an
aggravating factor. Five of the nine judges that considered the Aggravated burglary
scenario (C), applied this factor under aggravation, hence double counting the factor,
and two judges applied it at step one. One did so on the basis that it may need to be
taken into account when considering taking the sentence outside of the guideline
and the other was initially undecided on harm categories, but focused on the
weapon element of the harm factor: ‘Violence used or threatened against the victim,
particularly involving a weapon’, and thought the carrying of the machete to be
applicable to the factor. When reading the aggravating factor of ‘weapon carried
when entering premises’, they said ‘that effectively confirms it’s category one
[harm]’.

Magistrates reported they had not perceived changes to the types of non-domestic
burglary cases seen in court and there were no particular difficulties in sentencing
non-domestic burglaries.

1 A breakdown of the sentences can be seen at the end of this document.



5.9 Domestic burglary
Scenario A (s.9 Domestic burglary)
Sentencing as expected by policy:

In Scenario A, the offender was expected to be placed in Category 1A, with a 3 year starting
point. The sentence could go above the top of the range, because it was a case of particular
gravity, leading to a sentence of above 6 years.

e Eight of the nine judges assessed Scenario A, relating to Domestic burglary to be
category Al as expected. Due to uncertainty surrounding if the screwdriver would
constitute a weapon, one judge assessed this as B1. Five of the nine judges applied
the wording ‘for cases of particular gravity, sentences above the top of the range
may be appropriate’ and their final sentences ranged from 7-9 years. The four
remaining sentences ranged between three and a half and six years.

o It was agreed the wording was clear and workable.
o To emphasise the additional wording, it was suggested this wording be
highlighted or put in larger type.

® A point to note in relevance to the Domestic and Non-domestic draft guidelines is the
assessment of ‘much greater’ or ‘greater emotional harm than is normally expected’.
Multiple judges and magistrates expressed concern about this element and felt this
was highly subjective. One judge commented there was no categorisation of
emotional impact on the victim that was not more than would normally be expected.
They therefore felt the guideline would exclude a case of what would be thought to
be a ‘normal’ level of emotional impact as this would automatically be assigned to a
category three, which was thought to be too low to reflect the impact on victims.
However, this did not appear to produce inconsistencies in the assessment of harm.

Scenario B (s.9 Domestic burglary)
Sentencing as expected by policy:

In Scenario B, the offender was expected to be placed in Category B1, with a starting point of
2 years and then a reduction for guilty plea. A community order with an alcohol treatment
requirement may be a proper alternative to a short of moderate custodial sentence.

Two of the nine judges categorised Scenario B, relating to Domestic burglary, as B1 as
expected. Three assessed it to be C1, three C2 and one B2. Five judges imposed suspended
sentence orders (SSO) ranging between six months and one year and two months. Eight
imposed custodial sentences ranging from one year to two years and six months. One judge
did not state their sentence pre and post-guilty plea and imposed a suspended sentence of
6 months with an ATR and unpaid work.

e Those who assessed culpability to be category B (as expected) agreed that the
offence was committed on impulse, but that there was more than ‘limited intrusion’.



Those who assessed it as category C said there was limited intrusion, and some
pointed out that there was no targeting in the case.

Those categorising the offender under high harm (as expected) agreed this was due
to the occupier being present. Those who assessed harm as category two agreed on
the factor of the victim being present, but balanced this with the fact nothing was
stolen.

The wording in relation to imposing community orders with drug or alcohol
treatment requirements was generally accepted, with judges saying they would be
applied if alcohol was the root cause of the offending behaviour. However, two
judges said they would need ‘some persuasion’ that it would be an appropriate
sentence for Domestic burglary. Another judge said they would be hesitant to
impose non-custodial penalties due to this area being ‘under sentenced’: “The
impact on some of this sort of thing is just enormous, and to the extent that
deterrence works for those who are inclined to commit offences, which is, | think very
much in doubt, but to the extent it does work, they need to know that if you break
into someone's house, you’re going in.”

Participants were positive about the guideline and liked the flexibility of the stepped
approach. Concerns were raised on the assessment of the ‘normally expected’
emotional impact on victims included within the harm categorisation. Additional
wording relating to cases of particular gravity was found to be clear and usable.
Judges were happy with the culpability under the Domestic burglary guideline and
favoured the addition of the third category of culpability, which was thought to give
more flexibility and scope to analyse the case in a more critical and detailed way.
‘The guidelines really identify the factors that touch upon culpability and harm.’
Aggravating and mitigating factors were widely accepted. One comment was made,
suggesting the factors relating to the offence itself should be grouped together,
followed by the remaining factors.

s.10 Aggravated burglary

Scenario C (s.10 Aggravated burglary)

Sentencing as expected by policy:

In Scenario C, the offender was expected to be placed in category B2 with a starting point of
6 years, with an increase within the range for aggravating factors.

Four judges placed the offender in culpability A and five judges in culpability B. Those
placing the offender in the higher category did so on the basis of a significant degree
of planning and targeting of a vulnerable victim. Those placing the offender in
category B did so on the basis of some degree of planning or organisation.

Six judges assessed harm to be category one and three as category two. Those
placing the offender in category one did so on the basis of the presence of the
victim, trauma to the victim and a significant degree of loss. Those placing the
offender in category two did so on the basis of some degree of loss and
psychological impact to the victim.

Five of nine judges applied the factor ‘weapon carried when entering premises’
under Step 2, double counting, and two applied the factor under Step 1. Of the two,



one did so on the basis that the factor should remain in culpability as, ‘it might be
the fact that you feel it should be taken into account when taking it outside of the
guideline.” The other judge was initially undecided between harm categories one and
two but focused on the weapon element of the harm factor: ‘Violence used or
threatened against the victim, particularly involving a weapon’, and thought the
carrying of the machete to be applicable to the factor. When reading the aggravating
factor of ‘weapon carried when entering premises’, they said ‘that effectively
confirms it’s category one [harm]’.

Judges imposed custodial sentences ranging from six to ten years.

The guideline was well received and sentencers were in favour of the stepped
approach. On the whole, there was not opposition to the movement of the factor
‘weapon carried when entering premises’ from a factor of culpability to an
aggravating factor. However, some clarification was called for on the wording and
whether the weapon need be visible or concealed.

Under Scenario C, no judges made an increase in their imposed sentence using the
draft guideline in comparison to that using the existing guidelines. Five judges
imposed sentences that were less than that under the existing guideline, the
decreases range between one (three judges) and three years (one judge). One judge
made a decrease of a year and a half.

It was noted that the addition of the middle category was helpful to have in terms of
starting points: ‘It's a very useful area and there's a nice degree of overlap as well
between the ranges with different categories, which is always good to see because it
enables you to finesse things more than if the guideline categories were hard edged
between the different brackets’.

There were no points to note on aggravating or mitigating factors. One judge
commended the Council on the addition of the factor ‘Offence committed in a
dwelling’ — ‘I think that’s a very useful addition to reflect in the new guideline that
isn’t present in the old [existing] one.’

5.9 Non-domestic burglary

Scenario D (s.9 Non-domestic burglary)

Sentencing as expected by policy:

In Scenario D, the offender was expected to be placed in category C1 with a starting point of
6 months, aggravated by previous convictions to around 1 year. Reduced to around 6
months following guilty plea.

Nine judges and nine magistrates were asked to sentence scenario D. Thirteen
judges and magistrates assessed Scenario D (Non-domestic burglary) to be category
C2, three C1 (as expected), one B2 and one C1 or 2. Those categorising harm to be
level two, did so on the basis of the factors of ‘some degree of loss’, ‘greater
emotional impact than expected’, ‘soiling of property’ and ‘victim on premises’.
Sentences imposed by judges ranged from a Community Order to 8 months custody.
Pre-GP sentences by magistrates ranged from Medium-Level Community Order to six
months custody. Five judges’ sentences remained consistent across the existing and
draft guidelines and two of the magistrates sentences remained consistent.



Two judges made increases of two months to their sentences using the draft
guideline. Three magistrates made increases using the draft guideline. Two increased
their sentence by one and a half months and one increased from a high-level
community order to six months custody. One judge and three magistrates made a
decrease using the draft guideline, all of which reduced a custodial sentence to
community orders.

Scenario E (s.9 Non-domestic burglary)

Sentencing as expected by policy:

In Scenario E, the offender was expected to be placed in category C2 with a starting point of
a medium-level community order. This could be aggravated to a high-level community order
however, credit for a guilty plea could reduce the sentence back to a medium-level
community order.

Four of nine magistrates assessed Scenario E (Non-domestic burglary) to be category
C2 as expected, four as B2, and one as C3. Those categorising under category C
based the decision on the factor of the offence being committed on impulse with
limited intrusion. Three of four of those under category B based this on the offence
committed on impulse but with more than limited intrusion.

Most (8 of 9) magistrates assessed harm to be category 2 based on ‘some degree of
loss” and ‘ransacking or vandalism’. One magistrate categorised the scenario as
category 3 and alongside ‘some degree of loss’, applied the factor of ‘nothing stolen’.
Sentences included Band B fine (2), medium-level community order (4) and 6 months
custody (4). Four magistrates imposed a higher sentence using the draft guideline.
Increases range from one and a half months to four months. One magistrate
increased their sentence from a low-level community order to six months custody.
Four magistrates sentences remained consistent and one made a decrease from four
and a half months custody to a MLCO.

Comments on the 5.9 Non-domestic burglary guideline:

It was generally thought the guideline worked well and was relatively easy to follow.
A point to note in relevance to the Domestic and Non-domestic draft guidelines is
the assessment ‘much greater’ or ‘greater emotional harm than is normally
expected’. It was felt this was highly subjective. One judge commented there was no
categorisation of emotional impact on the victim that was not more than would
normally be expected. They therefore felt the guideline would exclude a case of
what would be thought to be a ‘normal’ level of emotional impact as this would
automatically be assigned to a category three, which was thought to be too low to
reflect the impact on victims.

Other than the above note on emotional impact, most judges and magistrates were
happy with the three levels of harm and culpability and felt that there was a greater
range of factors ‘which fit better with the nuanced nature of the offence’.

One magistrate thought the draft guideline to be pitched at a better starting point
than the existing Non-domestic burglary guideline.

There were no objections to aggravating or mitigating factors.



e Magistrates reported they had not perceived changes to the types of non-domestic
burglary cases seen in court and there were no particular difficulties in sentencing
non-domestic burglaries.



Scenario A — Domestic burglary

Existing Draft guideline
guideline
- Final > Factors Factors SP Aggravating factors ” Final
§ senten E £ (years) % g sentence
> ce ] c;u @5 | (years)
S | (years) | 3 e
A Targeting of vulnerable 1 Occupier at home 3 Previous convictions None | Above 6
E victims Violence used or threatened Offence committed at night years
5] Significant degree of planning against the victim Vulnerable victim(s)
:-J. Other weapon carried Substantial degree of loss Offence committed as part of a group
w Equipped for burglary Offence committed on licence
1 |35 3.5 A Targeting of vulnerable victim | 1 Occupier at home 35 Previous convictions None | 3.5 years
years years Threat of violence** Economic loss to victim years* Offence committed as part of a group
Offence committed on licence
2 |45 6 A Targeting of vulnerable victim | 1 Occupier at home 6 Previous convictions None | 7 years
years years Significant degree of planning Violence or threatened against | years Offence committed at night
victim Offence committed as part of a group
Steps taken to prevent the victim reporting
Offence committed on licence
3 13 6 B Culpability falls between A 1 Occupier at home 3 Previous convictions None | 6 years
years | years and C Violence threatened against years Offence committed at night
Other weapon carried? victim Offence was committed as part of a group
Steps taken to prevent the victim reporting
Offence committed on licence
Other offending
4 |3 7 A Significant degree of planning | 1 emotional impact 3 Offence committed at night None | 7 years
years years Other weapon carried Occupier at home years Offence committed as part of a group
Violence threatened against Offence committed on licence
victim Serious consequences for the victims
Substantial degree of loss
516 6-8 A Significant degree of planning | 1 Substantial degree of loss 6 Previous convictions None | 6-8 years
years years Equipped for burglary Age of victims years Offence committed at night
Significant impact on the Offence committed on licence
victims Homeowner present
Violation Value of property stolen




Evidence of bad character

6 9 Degree of planning Much greater emotional impact | 6 Previous convictions None | 9years
years years Other weapon carried than expected years Offence committed at night
Occupier at home Vulnerable victim
Violence threatened against Offence committed as part of a group
victim Offence committed on licence
Substantial degree of loss
3 4.5 Planning Greater emotional impact than | 3 Previous convictions None | 4.5-5
years years Other weapon carried expected years Offence committed at night years
Occupier at home Offence committed on licence
Violence threatened against
victim
Substantial degree of loss
5-6 5-6 Targeting of vulnerable Occupier at home 3 Previous convictions None | 5-6 years
years | years victims Violence threatened against years Offence committed at night
Other weapon carried victim Vulnerable victim
Some degree of planning Substantial degree of loss Offence committed as part of a group
Equipped for burglary Threatening
3 8 Significant degree of planning Emotional impact 3 Offence committed at night None | 8 years
years years Occupier at home years Vulnerable victim

Violence threatened against
victim
Significant substantial loss

Offence committed as part of a group
Offence committed on licence

* raised from 3 years to reflect previous convictions.

** a harm factor but applied in culpability
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Scenario B — Domestic burglary

Existing guideline

Draft guideline

SP Pre-GP Factors Factors SP (years Aggravating Mitigating Final
(years | sentence F and a o sentence,
and (vears = £ months) ? § Post-GP
months) | 2" 2 £ v € (years)
months) S a g
O
B Some degree of | 1 Occupier at home | 2 years Previous conviction Determination to 2 years Around 1 or
o planning Confrontation Commission of offence address addiction CO with an
‘8‘ whilst under the Age ATR
g influence of alcohol
L
1 | 1year 1 year B Committed on 1 Occupier at home 1vyear, 9 Commission of offence Determination to address | 1 year9 1vyear?2
impulse Nothing stolen months whilst under the addiction months months susp.
influence of alcohol Age and/or lack of 2 years
maturity
2 | lyear 1 year C No targeting 1 Occupier at home | 6 months - 6 months
not equipped susp. 1 year
(ATR/UPW)

3 | lyear 10-13 C 2 Occupier at home 1 year Previous conviction Determination to address | 1year 3 10 months

months Commission of offence addiction months
whilst under the Age and/or lack of
influence of alcohol maturity
4 | 1lyear 1year C Committed on 2 Occupier at home 1vyear Determination to address | 1 year 8 months
impulse Property of low addiction susp. 2 years
No targeting value stolen origins of problem (RAR/
guilty plea UPW/curfew
)

5 | 1lyear 8 C Committed on 1 Occupier at home - Previous conviction Remorse lyear6 1 year susp.
months impulse with Greater degree of Determination of steps months 2 years
susp. 2 limited emotional impact taken to address
years intrusion. offending behaviour
(ATR) Age and/or lack of

maturity
6 |1lyear6 |1lyear6 |C 2 Nothing stolen or 1vyear Previous conviction Remorse 1vyear 9 months
months | months only property of Some indication to
address
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low value to the

Commission of offence

addiction/offending

victim whilst under the behaviour
Limited damage to influence of alcohol Age
property
1vyear lyear9 Committed on Greater emotional | 2 year Previous convictions Willingness to address 2 year6 lyear 8
months impulse but not impact than Commission of offence addiction months months
limited expected whilst under the Traumatic background
intrusion Nothing stolen influence of alcohol
9 1 year Committed on Occupier at home 1vyear Previous convictions Remorse lyear3 1 year
months impulse but not Nothing stolen or Willingness to address months
limited only property of addiction
intrusion low value to the
victim
1 year 1vyear3 Committed on Occupier at home 1year, 6 Previous convictions Acceptance of alcohol lyear9 1vyear?2
months impulse Much greater months problem months months susp.
impact than 2 years
expected

12




Scenario C — Aggravated burglary

Existing Draft guideline
guideline
SP Final Factors Factors SP Aggravating Mitigating Pre-GP | Final
(year | Sentenc (years) (years) | sentence
s) e Pre- Post-GP
GP f (years)
(years X £
and < =
months) | © e
B |e Some degree of planning 2 |e Some psychological harm 6 e Use of face covering ¢ No relevant 7 years | 4 years,
° e Some degree of loss to the years |e Offence committed at previous 8
E victim night convictions months
u%‘ e Offence committed as e Age
part of a group
1 |10 9years | A |e Targeting of vulnerable victim | 1 |e Victim on the premises 10 e Weapon carried when e No relevant 7 years, | 5years
years e Degree of planning e Violence against property years entering premises convictions 6
e Substantial degree of loss e Offence committed as e Age and lack of months
e Psychological impact to the part of a group maturity
victim
e Ransacking or vandalism
e Weapon carried
2 |11 10years | A |e Some impact or loss 1 |e Victim on the premises 10 e Weapon carried when ¢ No relevant 10 6 years,
years e Victim on premises e Some degree of loss years entering premises convictions years 6
e Use of face covering e Remorse months
e Offence committed at e Age and lack of
night maturity
e Offence was committed
as part of a group
3 |10 10vyears | A | e Significant degree of planning | 1 |e Victim on the premises 10 - - 10 6 years,
years years years 8
months
4 |10 8years | A |e Significant planning and 1 |e Victim on the premises 10 e Weapon carried when o Nothing stolen 8 years | 5years,
years targeting and slight or | e Violence threatened years entering premises e No previous 4
vulnerability 2 |e Attempt to steal what would e Use of face covering convictions months
e Weapon be a substantial loss

13




Equipped for burglary

Offence committed in a

Age and lack of

Some psychological impact dwelling maturity
Weapon produced Offence committed as
part of a group
10 9 years - Significant psychological 8 Use of face covering No relevant 8 years | 5years,
years trauma to the victim years Vulnerable victim previous 4
Victim on the premises Offence committed as conviction months
Some degree of violence part of a group Age and lack of
threatened, involving a maturity
weapon
10 9 years e Some planning or Victim on the premises 9 Unrelated previous Age 8 years | 5years,
years organisation Significant degree of loss years convictions 4
Vulnerable victim Weapon carried when months
entering premises
Use of face covering
Vulnerable victim (taken
into account at step 1)
Committed at night
10 9 years e Some degree of planning Violence used or threatened | 9 Unrelated previous No relevant 9years | 6years
years e Part of a group against the victim years convictions* previous
e Committed at night Some psychological injury to Weapon carried when convictions
the victim entering premises (taken Age and lack of
Some degree of loss into account at step 1) maturity
Victim on the premises Use of face covering
Committed at night
9 9 years e Some degree of planning 8 8 years | 5years,
years years 4
months
10 9 years e Targeting of vulnerable victim Victims on the premises 6 Weapon carried when No relevant 6 years | 4 years
years e Some degree of planning or Some degree of loss years entering premises previous
organisation Some psychological injury or Use of face covering convictions
impact on the victim Offence committed at Age

night
Offence committed as
part of a group

* a mitigating factor but applied under aggravation
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Scenario D — Non-domestic burglary (judges)

Existing guideline Draft guideline
SP Factors Factors SP Aggravating Mitigating | Final
(mths) g5 1; (mths) sentence
_ § g < £ (years
2523 : e
gy, R T mths)
° C|e Committed on impulse with 1 |e Victim on premises 6 e Previous convictions None 1 year
‘8' limited intrusion e Substantial degree of loss months
g
1 |45 6 C|e Committed on impulse 1 |e Victim on premises 6 e Previous convictions None 8 months
months | months e Substantial degree of loss months
e Limited damage or
disturbance to property
2 |45 6 C|e Committed on impulse 2 | e Some degree of loss HLCO e Previous convictions None 6 months
months | months
3 | MLCO HLCO C|e Committed on impulse 2 | e Some degree of loss MLCO e Previous convictions None HLCO
4 | Co HLCO/S | C|e Committed on impulse 2 | e Some degree of loss MLCO None None Cco
SO
5 | HLCO - C|e Committed on impulse with 2 |e Loss MLCO e Previous convictions None HLCO
limited intrusion into property e Impact on victim (UW/RAR)
6 | 4.5 6 C|e Committed on impulse 2 | e Some degree of loss MLCO e Previous convictions None 6 months
months/ | months (opportunistic)
LLCO
7 |45 6 C|e Committed on impulse with 2 | e Greater emotional impact co e Previous convictions None MLCO
months | months limited intrusion into property (curfew)
possibly
susp.
8 |9 6 C|e Committed on impulse 1/ | e Substantial degree of loss 6 - None 6 months
months | months 2 | e Emotional impact (greater or | months/
(assumi much greater) MLCO
ng GP)
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4.5
months/
MLCO

months

e Committed on impulse

e Substantial degree of loss

6
months/
MLCO

e Previous convictions

None

8 months
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Scenario D — Non-domestic burglary (Magistrates)

Existing guideline Draft guideline
SP Final - Factors SP Aggravating Mitigating Sentence Final
(mths) | Sentence | = (Pre-GP) sentence
Pre-GP -,3 £ (Post-GP)
3 £
- C Committed on impulse, | 1 e Victimon 6 Previous None 1 year 6mth
% with limited intrusion premises months convictions
:-J. e Substantial
w degree of loss
1 |45 MLCO C Committed on impulse, | 2 e Some degree of MLCO Previous None MLCO MLCO
months with limited intrusion loss convictions
2 |45 4.5 C Committed on impulse, | 2 e Some degree of MLCO Previous None HLCO HLCO
months | months with limited intrusion loss convictions (200hr UW) | (180hr
uw)
3 | HLCO HLCO C Committed on impulse, | 2 e Greater MLCO Previous None HLCO HLCO
with limited intrusion emotional impact convictions (UPW?) (discount
e Damage of hrs)
property causing
some degree of
loss
4 |45 3 C Committed on impulse, | 2 e Greater MLCO Previous None MLCO/ MLCO/Ba
months | months with limited intrusion emotional impact convictions Band B fine | nd B fine
Victim on premises e Some degree of (100hr UW) | (66% WI
loss and 66hr
Uw)
5 145 2 C Defendant was not an 2 e Greater MLCO Previous e GPatearliest | Custody* HLCO
months | months intruder as was at the emotional impact convictions opportunity
1week hospital when the e  Multiple items Abuse of a
offence was committed stolen position of
trust
6 | MLCO HLCO B Committed on impulse, | 2 e Some degree of 6 Previous None 6 months 4 months
with limited intrusion loss months convictions possibly
susp
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MLCO 4.5 e Limited intrusion Victim on MLCO Previous None HLCO HLCO
months premises convictions (victim (lower
Soiling of comp) hours)
property
Some degree of
loss
Theft/damage to
property
4.5 4.5 e Committed on impulse, Victim on 6 Previous None 6 months 6 months
months | months with limited intrusion premises months convictions (credit for
e Little planning Some degree of GP is not
loss sending to
Q)
4.5 4.5 e Committed on impulse, Some degree of 6 Previous e Committed on | 6 months 4 months
months | months with limited intrusion loss months convictions impulse with sups. 1
Emotional impact Emotional limited year
on victim impact on intrusion
the victim e Lowvalue
A place of property but
work high
Public place sentimental
Damage to value
property

* unspecified length.
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Scenario E — Non-domestic burglary (Magistrates)

Existing guideline Draft guideline
SP Final > Factors SP Aggravating Mitigating Pre-GP Final
(years) Sentence | = (mths) (months) sentence
Pre-GP ® £ Post-GP
(months) % © (months)
O -
- C Offence committed on | 2 e Some degree | MLCO Part of a group | None HLCO MLCO
% impulse, with limited of loss Under the
:,’_ intrusion e Ransacking or influence of
w vandalism alcohol
1 4.5 MLCO C Committed on 2 e Ransacking or | MLCO Part of a group e No relevant | MLCO LLCO
months impulse vandalism Under influence previous (ATR;
of alcohol convictions RAR)
e Guilty plea
2 MLCO MLCO C Committed on 2 e Some degree MLCO Part of a group e No relevant | MLCO MLCO
impulse of loss Under influence previous (100 hrs (50 hrs
e Ransacking or of alcohol convictions | UPW) UPW)
vandalism o Guilty plea
3 LLCO LLCO B More than limited 2 e Some degree 6 Under influence e Norelevant | 6 months HLCO
intrusion of loss months of alcohol previous
convictions
e Guilty plea
4 MLCO MLCO C Committed on 2 e Somedegree | MLCO Part of a group | - MLCO (120hr | MLCO
(120hr impulse of loss Under influence UPW) (80 hrs
UPW) and e Some degree of alcohol Band B fine UPW)
Band B of damage to (70% weekly | Band B
fine property income) fine
(100%
weekly
income)
5 4.5 2 months | B Not limited intrusion 2 e Some degree 6 ¢ Norelevant | 6 months 4
months of loss months previous months
e Ransacking or convictions
vandalism e Guilty plea
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4.5 4.5 Committed on Some degree 6 previous 6 months 4
months | months impulse of loss months convictions months
Intrusion on property Some damage Under influence SSO
to property of alcohol
4.5 4.5 Offence committed on Some degree MLCO Under influence No relevant | MLCO MLCO
months | months impulse of loss of alcohol previous
Ransacking or convictions
vandalism
LLCO LLCO Offence committed on Some degree Band B Under influence No relevant | Band B fine Band B
(40hr impulse, with limited of loss fine of alcohol previous fine
UPW) intrusion Nothing stolen convictions (1/3
Reasonably reductio
good n)
character
Guilty plea
4.5 4.5 Offence committed on Some degree 6 Under influence No relevant | 6 months M-HLCO
months | months impulse, with limited of loss months of alcohol previous
intrusion Ransacking or convictions

vandalism
Intrusion
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Annex C

Non-domestic burglary

Theft Act 1968 (section 9)
Triable either way (except as noted below)

Maximum: 10 years’ custody

Offence range: Discharge — five years’ custody

This is a specified offence for the purposes of sections 266 and 279 (extended
sentence for certain violent, sexual or terrorism offences) of the Sentencing
Code if it was committed with intent to:

a. inflict grievous bodily harm on a person, or
b. do unlawful damage to a building or anything in it.

This offence is indictable only where it is a burglary comprising the
commission of, or an intention to commit, an offence which is triable only on
indictment.


https://www.legislation.gov.uk/ukpga/2020/17/section/266/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/279/enacted

STEP ONE

Determining the offence category

The court should determine the offence category with reference only to the factors in
the table below. In order to determine the category the court should assess

culpability and harm.

The level of culpability is determined by weighing up all the factors of the case.
Where there are characteristics present which fall under different levels of
culpability the court should balance these characteristics to reach a fair
assessment of the offender’s culpability

Culpability demonstrated by one or more of the following:

A- High Culpability

A significant degree of planning or organisation
Knife or other weapon carried (see step 6 on totality
when sentencing more than one offence)

B- Medium culpability

Some degree of planning or organisation
Equipped for burglary (where not in high culpability)

Other cases that fall between categories A and C
because:

o Factors are present in A and C which balance
each other out and/or

o The offender’s culpability falls between the
factors described in A and C

C- Lower culpability

Offence committed on impulse, with limited intrusion
into property

Involved through coercion, intimidation or exploitation
Mental disorder or learning disability, where linked to
the commission of the offence

Harm

The level of harm is assessed by weighing up all the factors of the case

Category 1 o

Violence used/serious violence threatened against

the victim
Substantial physical or psychological injury or

substantial emotional or other impact on the victim
Person(s) on premises or returns or attends while
offender present

Theft of/ldamage to property causing a substantial
degree of loss to the victim (whether economic,
commercial or personal value)

Soiling of property and/or extensive damage or
disturbance to property

Offence committed in the cEontext of public disorder

Category 2 °

Violence threatened but not used against the victim

(where not at category 1)
Moderate physical or psychological injury or some

emotional or other impact on the victim




. Theft of/damage to property causing a moderate
degree of loss to the victim (whether economic,
commercial or personal value)

. Moderate damage or disturbance to property

Category 3 ° Limited physical or psychological injury or limited
emotional or other impact on the victim

. Nothing stolen or only property of low value to the
victim (whether economic, commercial or personal)

° Limited damage or disturbance to property

STEP TWO

Starting point and category range

Having determined the category at step one, the court should use the corresponding
starting point to reach a sentence within the category range below. The starting point
applies to all offenders irrespective of plea or previous conditions

Where the offender is dependent on or has a propensity to misuse drugs or alcohol
and there is sufficient prospect of success, a community order with a drug
rehabilitation requirement under part 10, or an alcohol treatment requirement under
part 11, of Schedule 9 of the Sentencing Code may be a proper alternative to a short
or moderate custodial sentence.

Harm Culpability
A B C
Category 1 Starting Point Starting Point Starting Point
2 years’ custody 1 years’ custody 6 months custody
Category Range Category Range Category Range
1 -5 years’ custody High level Medium level
community order - | community order —
2 years’ custody 1 years’ custody
Category 2 Starting Point Starting Point

Starting Point
1 years’ custody
Category Range | Catégory Range
Medium level

6 months custody High level
community order

Category Range

High level ; L
ow level
community order - | community order — _evel
2 vears’ c):/ustod 1 years’ custody community order -
y y — 6 months
custody
Category 3 . . Starting Point Starting Point
Starting Point High level Medium level

6 months custody
Category Range

Medium level
community order -
1 years’ custody

community order community order
Category Range Category Range

Low level Band B fine —High
community_order- level community
6 months custody order



https://www.legislation.gov.uk/ukpga/2020/17/schedule/9/part/10/enacted
https://www.legislation.gov.uk/ukpga/2020/17/schedule/9/part/11/enacted

Below is a non-exhaustive list of additional elements providing the context of the
offence and factors relating to the offender. Identify whether a combination of these
or other relevant factors should result in any upward or downward adjustment from
the sentence arrived at so far.

Factors increasing seriousness
Statutory aggravating factors:

e Previous convictions, having regard to a) the nature of the offence to which the
conviction relates and its relevance to the current offence; and b) the time that
has elapsed since the conviction

e Offence committed whilst on bail

e Offence motivated by, or demonstrating hostility based on any of the following
characteristics or presumed characteristics of the victim: religion, race, disability,
sexual orientation or transgender identity

Other aggravating factors:

e lLoss or damage caused to heritage and/or cultural assets

e Abuse of a position of trust

¢ Restraint, detention or additional gratuitous degradation of the victim
e Vulnerable victim

e Offence was committed as part of a group
e Offences taken into consideration

e Any steps taken to prevent the victim reporting the incident or obtaining
assistance and/or from assisting or supporting the prosecution

o Offence committed on licence or post sentence supervision or while subject to
court order(s)

¢ Commission of offence whilst under the influence of alcohol or drugs
e Established evidence of community impact

Factors reducing seriousness or reflecting personal mitigation
e Offender has made voluntary reparation to the victim

e The offender was in a lesser or subordinate role if acting with others/performed
limited role under direction

e No previous convictions or no relevant/recent convictions
e Remorse
e Good character and/or exemplary conduct

e Determination, and/or demonstration of steps taken to address addiction or
offending behaviour

e Physical disability or serious medical conditions requiring urgent, intensive or
long-term treatment

e Mental disorder or learning disability, where not linked to the commission of the
offence



e Age and/or lack of maturity
e Delay since apprehension
e Sole or primary carer for dependent relatives



STEP THREE

Consider any factors which indicate a reduction for assistance to the
prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which an
offender may receive a discounted sentence in consequence of assistance given (or
offered) to the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty
Plea guideline.

STEP FIVE

Dangerousness

A burglary offence under section 9 Theft Act 1968 is a specified offence if it was
committed with the intent to (a) inflict grievous bodily harm on a person, or (b) do
unlawful damage to a building or anything in it. The court should consider whether
having regard to the criteria contained section 308 of the Sentencing Code it would be
appropriate to impose an extended sentence (sections 266 and 279).

STEP SIX

Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to
the overall offending behaviour in accordance with the Totality guideline.

STEP SEVEN

Compensation and ancillary orders

In all cases the court should consider whether to make compensation and/or other
ancillary orders. The court must give reasons if it decides not to order compensation
(Sentencing Code, s.55).

e Ancillary orders — Magistrates’ Court

e Ancillary orders — Crown Court Compendium

STEP EIGHT

Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the
effect of, the sentence.

STEP NINE

Consideration for time spent on bail (tagged curfew)

The court must consider whether to give credit for time spent on bail in accordance
with section 240A of the Criminal Justice Act 2003 and section 325 of the Sentencing
Code.



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/308
https://www.legislation.gov.uk/ukpga/2020/17/section/266/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/279/enacted
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.legislation.gov.uk%2Fukpga%2F2020%2F17%2Fsection%2F55%2Fenacted&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=BBOI0G2Df8ODGkJlYXcE%2FudxvgV7nmsaOATrNwtcRjc%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sentencingcouncil.org.uk%2Fexplanatory-material%2Fcrown-court%2Fitem%2Fancillary-orders%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fJI8toxJwaR8luUhydOmdVQTbUMDST2OiM1wwQgpqEk%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.judiciary.gov.uk%2Fpublications%2Fcrown-court-bench-book-directing-the-jury-2%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=MRfAN1wcwQ3XsfHPENTIVscpXTXthss092x%2Fqm49GSo%3D&reserved=0
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted

Burglary offences

These data tables provide statistics on the outcomes and demographics of offenders sentenced for offences covered by the Sentencing Council definitive guideline for burglary offences, which can be found here

https://www.sentencingcouncil.org.uk/crown-court/

Section 1: Non-domestic burglary
Table 1 1 Number of adult offenders sentenced for non-domestic burglary covered by the definitive guideline, all courts, 2010-2020

Table 1 2 Number and proportion of adult offenders sentenced for non-domestic burglary covered by the definitive guideline, by sentence outcome, 2010-2020

Table 1 3  Average custodial sentence lengths (ACSL) received by adult offenders sentenced for non-domestic burglary covered by the definitive guideline, 2010-2020

Table 1 4  Sentence lengths received by adult offenders sentenced to immediate custody for non-domestic burglary covered by the definitive guideline, 2020

Table1 5 Demographics of adult offenders sentenced for non-domestic burglary covered by the definitive guideline, by sex, age and ethnicity, 2020

Table 1 6 Number and proportion of adult offenders sentenced for non-domestic burglary covered by the definitive guideline, by sex, age and ethnicity and sentence outcome, 2020
Table 1 7  Average custodial sentence lengths (ACSL) received by adult offenders sentenced for non-domestic burglary covered by the definitive guideline, by sex, age and ethnicity, 2020
Table 1 8 Sentence lengths received by adult offenders sentenced to immediate custody for non-domestic burglary covered by the definitive guideline, by sex, age and ethnicity, 2020
Section 2: Domestic burglary

Table 2 1 Number of adult offenders sentenced for domestic burglary covered by the definitive guideline, all courts, 2010-2020

Table 2 2 Number and proportion of adult offenders sentenced for domestic burglary covered by the definitive guideline, by sentence outcome, 2010-2020

Table2 3  Average custodial sentence lengths (ACSL) received by adult offenders sentenced for domestic burglary covered by the definitive guideline, 2010-2020

Table2 4  Sentence lengths received by adult offenders sentenced to immediate custody for domestic burglary covered by the definitive guideline, 2020

Table 2 5 Demographics of adult offenders sentenced for domestic burglary covered by the definitive guideline, by sex, age and ethnicity, 2020

Table 2 6 Number and proportion of adult offenders sentenced for domestic burglary covered by the definitive guideline, by sex, age and ethnicity and sentence outcome, 2020
Table2 7  Average custodial sentence lengths (ACSL) received by adult offenders sentenced for domestic burglary covered by the definitive guideline, by sex, age and ethnicity, 2020
Table2 8 Sentence lengths received by adult offenders sentenced to immediate custody for domestic burglary covered by the definitive guideline, by sex, age and ethnicity, 2020
Section 3: Aggravated burglary

Table 3 1 Number of adult offenders sentenced for aggravated burglary covered by the definitive guideline, all courts, 2010-2020

Table 3 2 Number and proportion of adult offenders sentenced for aggravated burglary covered by the definitive guideline, by sentence outcome, 2010-2020

Table 3 3  Average custodial sentence lengths (ACSL) received by adult offenders sentenced for aggravated burglary covered by the definitive guideline, 2010-2020

Table 3 4  Sentence lengths received by adult offenders sentenced to immediate custody for aggravated burglary covered by the definitive guideline, various years

Table3 5 Demographics of adult offenders sentenced for aggravated burglary covered by the definitive guideline, by sex, age and ethnicity, 2020

Table 3 6 Number and proportion of adult offenders sentenced for aggravated burglary covered by the definitive guideline, by sex, age and ethnicity and sentence outcome, 2020
Table 3 7  Average custodial sentence lengths (ACSL) received by adult offenders sentenced for aggravated burglary covered by the definitive guideline, by sex, age and ethnicity, 2020
Table 3 8 Sentence lengths received by adult offenders sentenced to immediate custody for aggravated burglary covered by the definitive guideline, by sex, age and ethnicity, 2020



Notes Annex D
Data sources and quality

The Court Proceedings Database (CPD), maintained by the Ministry of Justice (MoJ), is the source of the data for these data tables. Every
effort is made by MoJ and the Sentencing Council to ensure that the figures presented are accurate and complete. However, it is important
to note that these data have been extracted from large administrative data systems generated by the courts and police forces. As a
consequence, care should be taken to ensure data collection processes and their inevitable limitations are taken into account when those
data are used.

Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to
the COVID-19 pandemic. These restrictions resulted in reduction of court activity to adhere to new rules on movement and social interaction
and the prioritisation of certain types of court case involving cases that are more likely to result in custody. This means that the figures
presented on an offence specific basis may be reflect these rules to varying degrees depending on the offence in question and whether
these cases continued to be heard throughout the time period. Therefore, it is important to note that these short-term trends might mostly

reflect the impact of the pandemic on court processes and prioritisation and the subseauent recoverv. rather than a continuation of the lonae
From September 2020, some cases proceeded at Derby Crown and magistrates’ courts were recorded on the new Common Platform (CP)

case management system. Data processing development is currently underway on this new system, and as a result the small number of
cases recorded on the CP system during the latter part of 2020 are not included in the CPD.

Further details of the processes by which the Ministry of Justice validate the records in the Court Proceedings Database can be found within
the guide to their Criminal Justice Statistics publication which can be downloaded via the link:
https://www.gov.uk/government/collections/criminal-justice-statistics

Volumes of sentences

The data presented in these data tables only include cases where the specified offence was the principal offence committed. When a
defendant has been found guilty of two or more offences this is the offence for which the heaviest penalty is imposed. Where the same
disposal is imposed for two or more offences, the offence selected is the offence for which the statutory maximum penalty is the most
severe. Although the offender will receive a sentence for each of the offences that they are convicted of, it is only the sentence for the
principal offence that is presented in these data tables.

Sentence outcomes

The outcomes presented are the final sentence outcomes, after taking into account all factors of the case, including whether a guilty plea
was made. This is because the sentence length information available in the Court Proceedings Database is the final sentence imposed, after
any reduction for guilty plea.

The sentence outcome shown is the most severe sentence or order given for the principal offence (i.e. the principal sentence), secondary
sentences given for the principal offence are not included in the tables.

Offender demographics

Ethnicity is the self-identified ethnicity as defined by the individual and is categorised using the 5+1 self-identified classification. The Not
recorded/not known category includes all others for whom ethnicity information is not available, either because they have chosen not to state
their ethnicity or because no information has been recorded. Prior to May 2020, this was based on the 16+1 classification used in the 2001
census. Since May 2020, this has been replaced by the 18+1 classification used in the 2011 Census. This had caused two key changes to
the data presented in our publications:

1) The data now captures a further two ethnicity classifications: Gypsy or Irish Traveller which will fall into the broader category of 'White' anc
Arab which will fall into the broader category of 'Other'. While the data suggests that no offenders from these ethnic backgrounds have been
sentenced since the 18+1 classification was introduced, these ethnic groups will begin to be captured in the 2021 data

2) The movement of the Chinese ethnicity classification from the broad category of 'Chinese and Other' into 'Asian’. Due to the small number
of offenders sentenced who identified as Chinese (around 310 offenders in 2020 across all offences), this change has had little impact on
overall trends presented in the data, we have also applied this change to the whole timeseries presented to allow for continued comparison
across years. However, it means that the 'Chinese and Other' category will be renamed 'Other’ within our data tables to account for this
change.

Therefore, the ethnicity categories for self-identified ethnicity are: Asian, Black, Mixed, Other, White, Not recorded/not known. More
information on the 18+1 classification can be found here:

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment _data/file/691544/self-defined-ethnicity-18plus1.pdf
The proportions reflected amongst those for whom data was provided may not reflect the demographics of the full population sentenced.

In the CPD, prior to 2017 adults of unknown ages were defaulted to 25. From 2017 onwards, the majority of records where the age is
unknown have been grouped within an 'age unknown' variable, however there may still be some cases where the age is unknown and has
therefore been defaulted to 25.

Due to the small number of offenders sentenced for some offences, care should be taken when comparing figures across different groups.
This is particularly true where there are only a small number of offenders within a specific demographic group, as small numeric changes
can present as large percentage changes when they are calculated using small volumes. This should be considered when comparing
percentages across groups.

General conventions

The following conventions have been applied to the data:

- Percentages derived from the data have been provided in the tables to the nearest whole percentage, except when the nearest whole
percentage is zero. In some instances, this may mean that percentages shown do not add up to 100 per cent.

- Where the nearest whole per cent is zero, the convention ‘<0.5" has been used.

- Where totals have been provided, these have been calculated using unrounded data and then rounded.

Uses made of the data
Data provided in the Council’s range of statistical bulletins and tables are used to inform public debate of the Council’s work.

Background information

Further information on the Sentencing Council and its work, as well as information on general sentencing practice in England and Wales can
be found on the Council’s website at:

https://sentencingcouncil.org.uk

The Ministry of Justice publishes a quarterly statistical publication, Criminal Justice Statistics, which includes a chapter focusing on
sentencing in England and Wales. This chapter includes information on the number of offenders sentenced by offence group and by
demographic factors such as age, sex and self-identified ethnicity. The full publication can be accessed via the Ministry of Justice website at:
https://www.gov.uk/government/collections/criminal-justice-statistics-quarterly

Detailed sentencing data from the Ministry of Justice’s Court Proceedings Database can be accessed via the data tool published alongside
the annual Criminal Justice Statistics publication. The tool enables data covering the last decade to be viewed by offence, sex, age range
and ethnicity, and can be accessed via the following link (for example, see the 'Outcomes by Offence data tool'):
https://www.gov.uk/government/statistics/criminal-justice-system-statistics-quarterly-december-2020

Contact points for further informatior

Statistical contact: Kate Kandasamy
Tel: 07903 107 126
Email: research@sentencingcouncil.gov.uk

Press Office enquiries: Kathryn Montague
Tel: 020 7071 5792



Table 1.1: Number of adult offenders sentenced for non-domestic burglary, all courts, 2010-202° Index

Court 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Magistrates' court 5,848 6,420 5,474 4,995 4,414 3,942 3,856 4,031 3,703 3,364 2,833
Crown Court 1,789 2,477 2,459 2,044 2,139 2,094 1,849 1,772 1,759 1,879 1,557
Total 7,637 8,897 7,933 7,039 6,553 6,036 5,705 5,803 5,462 5,243 4,390
Court 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Magistrates' court 7% 72% 69% 71% 67% 65% 68% 69% 68% 64% 65%
Crown Court 23% 28% 31% 29% 33% 35% 32% 31% 32% 36% 35%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is
therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of
the longer-term series, so care should be taken when interpreting these figures.

2) In August 2011, riots occurred in London and other major cities across England and Wales. Around 50 per cent of the people arrested in connection with the riots were
charged with burglary offences. Around 670 offenders sentenced for non-domestic burglary and 60 offenders sentenced for domestic burglary included in these data tables
2011 and 2012 were sentenced for offences relating to the riots. Sentencing trends for these cases and for others dealt with around the same time may have been affected
the severity of the riots, and so users should bear this in mind when interpreting data from around this period.



Table 1.2: Number and proportion of adult offenders sentenced for non-domestic burglary, by sentence outcome, 2010-2020 Index

Outcome 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Absolute and conditional discharge 329 355 233 209 230 197 139 102 109 91 85
Fine 318 340 234 218 259 205 168 188 157 113 131
Community sentence 3,107 3,189 2,534 1,911 1,462 1,375 1,132 1,122 1,163 1,147 796
Suspended sentence 1,014 1,198 1,100 1,169 1,209 1,227 1,211 1,205 1,034 912 877
Immediate custody 2,736 3,639 3,581 3,151 3,004 2,911 2,980 3,110 2,896 2,881 2,398
Otherwise dealt with’ 133 176 251 381 389 121 75 76 103 99 103
Total 7,637 8,897 7,933 7,039 6,553 6,036 5,705 5,803 5,462 5,243 4,390
Outcome 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Absolute and conditional discharge 4% 4% 3% 3% 4% 3% 2% 2% 2% 2% 2%
Fine 4% 4% 3% 3% 4% 3% 3% 3% 3% 2% 3%
Community sentence 41% 36% 32% 27% 22% 23% 20% 19% 21% 22% 18%
Suspended sentence 13% 13% 14% 17% 18% 20% 21% 21% 19% 17% 20%
Immediate custody 36% 41% 45% 45% 46% 48% 52% 54% 53% 55% 55%
Otherwise dealt with’ 2% 2% 3% 5% 6% 2% 1% 1% 2% 2% 2%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible
that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the longer-term series, so care
should be taken when interpreting these figures.

2) In August 2011, riots occurred in London and other major cities across England and Wales. Around 50 per cent of the people arrested in connection with the riots were charged with
burglary offences. Around 670 offenders sentenced for non-domestic burglary and 60 offenders sentenced for domestic burglary included in these data tables for 2011 and 2012 were
sentenced for offences relating to the riots. Sentencing trends for these cases and for others dealt with around the same time may have been affected by the severity of the riots, and so users
should bear this in mind when interpreting data from around this period.

3) The category 'Otherwise dealt with' covers miscellaneous disposals. Please note that due to a data issue currently under investigation, there are a number of cases which are incorrectly
categorised in the Court Proceedings Database (CPD) as 'Otherwise dealt with'. Therefore, these volumes and proportions should be treated with caution.



Table 1.3: Average custodial sentence lengths (ACSL) received by adult offenders sentenced for non-domestic burglary, 2010-2020° Index

ACSL (months)“ 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Mean 8.5 9.0 9.4 8.5 9.2 9.8 10.0 9.4 9.9 11.3 10.6
Median 4.0 4.2 4.7 4.2 4.2 5.1 4.7 4.7 4.7 5.0 5.6
Indeterminates as percentage of custodial sentencey 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible that these fig
may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting these
figures.

2) In August 2011, riots occurred in London and other major cities across England and Wales. Around 50 per cent of the people arrested in connection with the riots were charged with burglary offences.
Around 670 offenders sentenced for non-domestic burglary and 60 offenders sentenced for domestic burglary included in these data tables for 2011 and 2012 were sentenced for offences relating to the riots.
Sentencing trends for these cases and for others dealt with around the same time may have been affected by the severity of the riots, and so users should bear this in mind when interpreting data from around
3) Excludes life and indeterminate sentences.

4) Excludes two cases of non-domestic burglary over the period 2010-2020 where the data suggested that the sentence was above the statutory maximum for this offence (10 years' custody).

5) This is calculated as the number of offenders given an indeterminate custodial sentence, out of the number of offenders given a sentence of immediate custody.

6) For 2010-2012, the indeterminate sentence figures include the sentences of Imprisonment for Public Protection (IPP) and Extended Sentences for Public Protection (EPP). These sentences were introduced
in 2005 and abolished in 2012.



Table 1.4: Sentence lengths received by adult offenders sentenced to immediate custody for non-domestic burglary, 2010-2020" Index

Sentence length (years)*? 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Less than 1 year 2,282 2,828 2,777 2,587 2,352 2,238 2,263 2,413 2,203 2,090 1,786
1t02 247 568 543 352 413 412 434 422 399 438 377
2to3 125 149 159 128 138 160 175 188 200 211 134
3to4 39 47 65 46 71 63 57 50 65 66 45
4t05 26 28 17 22 15 25 25 22 17 37 21
Greater than 5 years 17 19 20 15 15 13 26 14 12 39 35
Total 2,736 3,639 3,581 3,150 3,004 2,911 2,980 3,109 2,896 2,881 2,398
Sentence length (years)*? 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Less than 1 year 83% 78% 78% 82% 78% 7% 76% 78% 76% 73% 74%
1t02 9% 16% 15% 1% 14% 14% 15% 14% 14% 15% 16%
2to3 5% 4% 4% 4% 5% 5% 6% 6% 7% 7% 6%
3to4 1% 1% 2% 1% 2% 2% 2% 2% 2% 2% 2%
4t05 1% 1% <0.5% 1% <0.5% 1% 1% 1% 1% 1% 1%
Greater than 5 years 1% 1% 1% <0.5% <0.5% <0.5% 1% <0.5% <0.5% 1% 1%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is
therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the
longer-term series, so care should be taken when interpreting these figures.

2) Sentence length intervals do not include the lower bound, but do include the upper bound sentence length. For example, the category ‘Less than 1 year includes sentence
lengths less than or equal to 1 year, and ‘1 to 2’ includes sentence lengths over 1 year, and up to and including 2 years.

3) Excludes two cases of non-domestic burglary over the period 2010-2020 where the data suggested that the sentence was above the statutory maximum for this offence (10
years' custody).



Table 1.5: Demographics of adult offenders sentenced for non-domestic burglary, by sex, age

and ethnicity, 2020"

Number of adults

Percentage of all

Sex sentenced adults sentenced’
Female 203 5%
Male 4,146 95%
Not recorded/not known 41

Total 4,390 100%

Number of adults

Percentage of all

Age group sentenced adults sentenced’
18 to 20 216 5%
21to 24 320 7%
2510 29 579 13%
30 to 39 1,695 39%
40 to 49 1,281 29%
50 to 59 285 6%
60 to 69 14 <0.5%
70 and over 0 0%
Not recorded/not known 0

Total 4,390 100%

Number of adults

Percentage of all

Ethnicity”* sentenced adults sentenced’
Asian 75 2%
Black 185 5%
Mixed 105 3%
Other 40 1%
White 3,155 89%
Not recorded/not known 830

Total 4,390 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were
placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible that these
figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent
recovery, rather than a continuation of the longer-term series, so care should be taken when
interpreting these figures.

2) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1
self-identified classification based on the 18+1 classification used in the 2011 Census.

3) For a proportion of adults sentenced (19%), their ethnicity was either not recorded or it was not
known. Therefore the proportions amongst those for whom data was provided may not reflect the
demographics of the full population, and these figures should be treated with caution.

4) Percentage calculations do not include cases where sex, age group or ethnicity was unknown.



Table 1.6: Number and proportion of adult offenders sentenced for non-domestic burglary, by sex, age and ethnicity, and sente

outcome, 2020' Index
Number of adults sentenced Proportion of adults sentenced

Sex Abcs:r::t.i::: Fine Community Suspended Immediate Otherwise Total Sex Abcs:r::t.i::: Fine Community Suspended Immediate Otherwise Total

disclhlar ; ! sentence sentence custody  dealt with? disc'h'ar . ! sentence sentence custody  dealt with®
Female 6 13 55 40 79 10 203 Female 3% 6% 27% 20% 39% 5% 100%
Male 78 114 731 829 2,302 92 4,146 Male 2% 3% 18% 20% 56% 2% 100%
Not recorded/not known 1 4 10 8 17 1 M Not recorded/not known 2% 10% 24% 20% 41% 2% 100%

Absolut.e. and . Community Suspended Immediate Otherwise Absolut.e. and . Community Suspended Immediate Otherwise
Age group conditiona Fine e Total Age group conditiona Fine e Total

discharoe sentence sentence custody dealt wit discharoe sentence sentence custody dealt wit

18t0 20 14 11 94 32 58 7 216 18t0 20 6% 5% 44% 15% 27% 3% 100%
21to 24 13 9 62 83 146 7 320 21to 24 4% 3% 19% 26% 46% 2% 100%
251029 7 19 88 119 334 12 579 251029 1% 3% 15% 21% 58% 2% 100%
30 to 39 23 51 295 311 969 46 1,695 30 to 39 1% 3% 17% 18% 57% 3% 100%
40 to 49 21 31 200 263 739 27 1,281 40 to 49 2% 2% 16% 21% 58% 2% 100%
50 to 59 7 10 53 66 145 4 285 50 to 59 2% 4% 19% 23% 51% 1% 100%
60 to 69 0 0 4 3 7 0 14 60 to 69 0% 0% 29% 21% 50% 0% 100%
70 and over 0 0 0 0 0 0 [] 70 and over - - - - - - -
Not recorded/not known 0 0 0 0 0 0 0 Not recorded/not known - - - - - - -
Ethnicity Abcs:r::t_i::: Fine Community Suspended Immediate Otherwise Total Ethnicity Abcs:r::t_i::: Fine Community Suspended Immediate Otherwise Total

thnicit disclhlar ¢ ! sentence sentence custody dealt with? thnicit disclhlar ¢ ! sentence sentence custody dealt with?
Asian 5 13 17 38 0 75 Asian 3% 7% 17% 23% 51% 0% 100%
Black 2 5 35 37 104 2 185 Black 1% 3% 19% 20% 56% 1% 100%
Mixed 2 0 16 21 62 4 105 Mixed 2% 0% 15% 20% 59% 4% 100%
Other 0 1 4 15 20 0 40 Other 0% 3% 10% 38% 50% 0% 100%
White 59 88 582 630 1,726 70 3,155 White 2% 3% 18% 20% 55% 2% 100%
Not recorded/not known 20 32 146 157 448 27 830 Not recorded/not known 2% 4% 18% 19% 54% 3% 100%

- = No proportions have been calculated as no offenders were sentenced.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the
COVID-19 pandemic. It is therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and tl
subsequent recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting these figures.

2) The category 'Otherwise dealt with' covers miscellaneous disposals. Please note that due to a data issue currently under investigation, there are
a number of cases which are incorrectly categorised in the Court Proceedings Database (CPD) as 'Otherwise dealt with'. Therefore, these volumes
and proportions should be treated with caution.

3) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1 self-identified classification based on the
18+1 classification used in the 2011 Census.

Source: Court Proceedings Database, Ministry of Justice



Table 1.7: Average custodial sentence lengths (ACSL) received by adult
offenders sentenced for non-domestic burglary, by sex, age and ethnicity, 2020"

ACSL (months)*®

Sex -
Mean Median
Female 5.1 3.3
Male 10.8 6.0
Not recorded/not known 3.0 2.3
Age group Mean Median
18 to 20 10.5 6.0
21to0 24 10.2 5.6
25t0 29 12.8 6.0
30 to 39 10.2 5.6
40 to 49 10.1 4.7
50 to 59 9.6 4.2
60 to 69 25.4 4.2
70 and over - -
Not recorded/not known - -
Ethnicity” Mean Median
Asian 8.4 6.0
Black 8.6 4.2
Mixed 11.8 6.0
Other 14.4 10.0
White 10.7 6.0
Not recorded/not known 10.3 4.7

Source: Court Proceedings Database, Ministry of Justice

* = ACSL has not been calculated where the number of
offenders sentenced to immediate custody is fewer than 5.

- = No offenders were sentenced to a determinate custodial
sentence.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which
restrictions were placed on the criminal justice system due to the COVID-19 pandemic.
It is therefore possible that these figures may reflect the impact of the pandemic on
court processes and prioritisation and the subsequent recovery, rather than a
continuation of the longer-term series, so care should be taken when interpreting these
figures.

2) Excludes life and indeterminate sentences.

3) The statutory maximum sentence for this offence is 10 years' custody.

4) Ethnicity is the self-identified ethnicity as defined by the individual, and is

categorised using the 5+1 self-identified classification based on the 18+1 classification
used in the 2011 Census.



Table 1.8: Sentence lengths received by adult offenders sentenced to immediate custody for non-domestic

L 4 Index
burglary, by sex, age and ethnicity, 2020
Number of adults sentenced to each sentence length (yearsf’ Proportion of adults sentenced to each sentence length (years)*
Sex Less than 1 1t02 2t03 3tod 410 5 Greater than Total Sex Less than 1 1t02 2t03 3tod 410 5 Creater than Total
year 5 years year 5 years
Female 73 5 1 0 0 0 79 Female 92% 6% 1% 0% 0% 0% 100%
Male 1,696 372 133 45 21 35 2,302 Male 74% 16% 6% 2% 1% 2% 100%
Not recorded/not known 17 0 0 0 0 0 17 Not recorded/not known 100% 0% 0% 0% 0% 0% 100%
Age group Less than 1 1to 2 2to3 3to4 4to5 Greater than Total Age group Less than 1 1to 2 2to3 3to4 4to5 Greater than Total
year 5 years year 5 years
18 to 20 43 11 2 0 2 0 58 1810 20 74% 19% 3% 0% 3% 0% 100%
21to 24 112 20 7 3 3 1 146 21to 24 77% 14% 5% 2% 2% 1% 100%
2510 29 225 61 27 11 2 8 334 251029 67% 18% 8% 3% 1% 2% 100%
30 to 39 735 138 59 19 6 12 969 30to 39 76% 14% 6% 2% 1% 1% 100%
40 to 49 556 121 35 8 8 11 739 40 to 49 75% 16% 5% 1% 1% 1% 100%
50 to 59 111 24 4 4 0 2 145 50 to 59 77% 17% 3% 3% 0% 1% 100%
60 to 69 4 2 0 0 0 1 7 60 to 69 57% 29% 0% 0% 0% 14% 100%
70 and over 0 0 0 0 0 0 0 70 and over - - - - - - -
Not recorded/not known 0 0 0 0 0 0 0 Not recorded/not known - - - - - - -
Ethnicity* Less than 1 1to2 2t03 3to4 410 5 Creater than Total Ethnicity* Less than 1 1to2 2t03 3to4 4to 5 Greater than Total
year 5 years year 5 years
Asian 32 4 2 0 0 0 38 Asian 84% 11% 5% 0% 0% 0% 100%
Black 84 13 6 0 0 1 104 Black 81% 13% 6% 0% 0% 1% 100%
Mixed 48 5 6 0 0 3 62 Mixed 77% 8% 10% 0% 0% 5% 100%
Other 12 3 4 0 0 1 20 Other 60% 15% 20% 0% 0% 5% 100%
White 1,275 287 87 33 20 24 1,726 White 74% 17% 5% 2% 1% 1% 100%
Not recorded/not known 335 65 29 12 1 6 448 Not recorded/not known 75% 15% 6% 3% 0% 1% 100%

Source: Court Proceedings Database, Ministry of Justice
- = No proportions have been calculated as no offenders were sentenced to immediate custody.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the
criminal justice system due to the COVID-19 pandemic. It is therefore possible that these figures may reflect the impact
of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the
longer-term series, so care should be taken when interpreting these figures.

2) Sentence length intervals do not include the lower bound, but do include the upper bound sentence length. For
example, the category ‘Less than 1 year’ includes sentence lengths less than or equal to 1 year, and ‘1 to 2’ includes
sentence lengths over 1 year, and up to and including 2 years.

3) The statutory maximum sentence for this offence is 10 years' custody.

4) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1 self-identified
classification based on the 18+1 classification used in the 2011 Census.



Table 2.1: Number of adult offenders sentenced for domestic burglary, all courts, 2010-202b? Index

Court 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Magistrates' court 2,237 2,322 1,904 1,508 1,256 1,035 989 921 720 598 462
Crown Court 8,272 8,799 8,375 8,183 7,500 6,370 5,261 4,915 4,400 4,053 3,229
Total 10,509 11,121 10,279 9,691 8,756 7,405 6,250 5,836 5,120 4,651 3,691
Court 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Magistrates' court 21% 21% 19% 16% 14% 14% 16% 16% 14% 13% 13%
Crown Court 79% 79% 81% 84% 86% 86% 84% 84% 86% 87% 87%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: Court Proceedings Database, Ministry of Justice

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is
therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of
the longer-term series, so care should be taken when interpreting these figures.

2) In August 2011, riots occurred in London and other major cities across England and Wales. Around 50 per cent of the people arrested in connection with the riots were
charged with burglary offences. Around 670 offenders sentenced for non-domestic burglary and 60 offenders sentenced for domestic burglary included in these data tables
2011 and 2012 were sentenced for offences relating to the riots. Sentencing trends for these cases and for others dealt with around the same time may have been affected
the severity of the riots, and so users should bear this in mind when interpreting data from around this period.



Table 2.2: Number and proportion of adult offenders sentenced for domestic burglary, by sentence outcome, 2010-2020' Index

Outcome 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Absolute and conditional discharge 103 82 57 46 59 48 37 35 32 30 16
Fine 44 32 34 38 41 38 21 18 18 16 10
Community sentence 2,116 2,012 1,649 1,181 895 740 529 451 459 423 317
Suspended sentence 1,571 1,563 1,497 1,547 1,524 1,352 962 805 653 546 513
Immediate custody 6,575 7,337 6,940 6,737 6,086 5,149 4,637 4,454 3,876 3,563 2,770
Otherwise dealt with’ 100 95 102 142 151 78 64 73 82 73 65
Total 10,509 11,121 10,279 9,691 8,756 7,405 6,250 5,836 5,120 4,651 3,691
Outcome 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Absolute and conditional discharge 1% 1% 1% <0.5% 1% 1% 1% 1% 1% 1% <0.5%
Fine <0.5% <0.5% <0.5% <0.5% <0.5% 1% <0.5% <0.5% <0.5% <0.5% <0.5%
Community sentence 20% 18% 16% 12% 10% 10% 8% 8% 9% 9% 9%
Suspended sentence 15% 14% 15% 16% 17% 18% 15% 14% 13% 12% 14%
Immediate custody 63% 66% 68% 70% 70% 70% 74% 76% 76% 77% 75%
Otherwise dealt with’ 1% 1% 1% 1% 2% 1% 1% 1% 2% 2% 2%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible
that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the longer-term series, so care
should be taken when interpreting these figures.

2) The category 'Otherwise dealt with' covers miscellaneous disposals. Please note that due to a data issue currently under investigation, there are a number of cases which are incorrectly
categorised in the Court Proceedings Database (CPD) as 'Otherwise dealt with'. Therefore, these volumes and proportions should be treated with caution.



Table 2.3: Average custodial sentence lengths (ACSL) received by adult offenders sentenced for domestic burglary, 2010-202b” Index

ACSL (years)3 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Mean 1.9 1.9 1.9 2.0 2.1 2.2 2.2 2.3 2.3 2.4 2.4
Median 1.7 1.7 1.7 2.0 2.0 2.2 2.3 2.4 2.4 2.4 2.4
Indeterminates as percentage of custodial sentences 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible that these fig

may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting these
figures.

2) In August 2011, riots occurred in London and other major cities across England and Wales. Around 50 per cent of the people arrested in connection with the riots were charged with burglary offences.
Around 670 offenders sentenced for non-domestic burglary and 60 offenders sentenced for domestic burglary included in these data tables for 2011 and 2012 were sentenced for offences relating to the riots.
Sentencing trends for these cases and for others dealt with around the same time may have been affected by the severity of the riots, and so users should bear this in mind when interpreting data from around
this period.

3) Excludes life and indeterminate sentences. Excludes two cases of domestic burglary over the period 2010-2020 where the data suggested that the sentence was above the statutory maximum for this offence
(14 years' custody).

4) This is calculated as the number of offenders given an indeterminate custodial sentence, out of the number of offenders given a sentence of immediate custody.

5) For 2010-2012, the indeterminate sentence figures include the sentences of Imprisonment for Public Protection (IPP) and Extended Sentences for Public Protection (EPP). These sentences were introduced
in 2005 and abolished in 2012.



Table 2.4: Sentence lengths received by adult offenders sentenced to immediate custody for domestic burglary, 2010-2020" Index

Sentence length (years)*? 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Less than 1 year 2,120 2,408 2,209 1,968 1,687 1,347 1,187 1,041 848 760 637
1t02 1,958 2,109 1,898 1,762 1,558 1,214 1,095 1,018 893 778 559
2to3 1,699 1,854 1,898 2,037 1,858 1,635 1,482 1,476 1,265 1,218 961
3to4 553 679 651 690 652 605 572 611 536 490 372
4t05 143 170 179 175 183 192 164 185 180 169 131
5to 6 61 73 65 55 87 84 83 76 95 79 53
Greater than 6 years 41 44 40 50 61 72 54 46 58 69 57
Total 6,575 7,337 6,940 6,737 6,086 5,149 4,637 4,453 3,875 3,563 2,770
Sentence length (years)*? 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Less than 1 year 32% 33% 32% 29% 28% 26% 26% 23% 22% 21% 23%
1t02 30% 29% 27% 26% 26% 24% 24% 23% 23% 22% 20%
2to3 26% 25% 27% 30% 31% 32% 32% 33% 33% 34% 35%
3to4 8% 9% 9% 10% 1% 12% 12% 14% 14% 14% 13%
4t05 2% 2% 3% 3% 3% 4% 4% 4% 5% 5% 5%
5to 6 1% 1% 1% 1% 1% 2% 2% 2% 2% 2% 2%
Greater than 6 years 1% 1% 1% 1% 1% 1% 1% 1% 1% 2% 2%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is
therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the
longer-term series, so care should be taken when interpreting these figures.

2) Sentence length intervals do not include the lower bound, but do include the upper bound sentence length. For example, the category ‘Less than 1 year includes sentence
lengths less than or equal to 1 year, and ‘1 to 2’ includes sentence lengths over 1 year, and up to and including 2 years.

3) Excludes two cases of domestic burglary over the period 2010-2020 where the data suggested that the sentence was above the statutory maximum for this offence (14 years'
custody).



Table 2.5: Demographics of adult offenders sentenced for domestic burglary, by sex, age and

ethnicity, 2020’

Number of adults

Percentage of all

Sex 4
sentenced adults sentenced

Female 299 8%

Male 3,388 92%

Not recorded/not known 4

Total 3,691 100%

Number of adults

Percentage of all

Age group sentenced adults sentenced’
18 to 20 335 9%
21to 24 397 11%
2510 29 588 16%
30 to 39 1,267 34%
40 to 49 865 23%
50 to 59 217 6%
60 to 69 20 1%
70 and over 2 <0.5%
Not recorded/not known 0

Total 3,691 100%

Number of adults

Percentage of all

Ethnicity”® sentenced adults sentenced’
Asian 53 2%
Black 166 5%
Mixed 92 3%
Other 39 1%
White 2,684 88%
Not recorded/not known 657

Total 3,691 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were
placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible that these
figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent
recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting
these figures.

2) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1
self-identified classification based on the 18+1 classification used in the 2011 Census.

3) For a proportion of adults sentenced (18%), their ethnicity was either not recorded or it was not
known. Therefore the proportions amongst those for whom data was provided may not reflect the
demographics of the full population, and these figures should be treated with caution.

4) Percentage calculations do not include cases where sex, age group or ethnicity was unknown.



Table 2.6: Number and proportion of adult offenders sentenced for domestic burglary, by sex, age and ethnicity, and sentence outcc

2020' Index
Number of adults sentenced Proportion of adults sentenced

Sex Abcs:r::t.i::: Fine Community Suspended Immediate Otherwise Total Sex Abcs:r::t.i::: Fine Community Suspended Immediate Otherwise Total

disclhlar ; ! sentence sentence custody  dealt with? disc'h'ar . ! sentence sentence custody  dealt with®
Female 3 0 63 58 162 13 299 Female 1% 0% 21% 19% 54% 4% 100%
Male 13 10 252 453 2,608 52 3,388 Male <0.5% <0.5% 7% 13% 7% 2% 100%
Not recorded/not known 0 0 2 2 0 0 4 Not recorded/not known 0% 0% 50% 50% 0% 0% 100%

Absolut.e. anc . Community Suspended Immediate Otherwise Absolut.e. anc . Community Suspended Immediate Otherwise
Age group conditiona Fine e Total Age group conditiona Fine e Total

discharae sentence sentence custody dealt witl discharge sentence sentence custody dealt witl

18t0 20 4 0 65 76 186 4 335 18t0 20 1% 0% 19% 23% 56% 1% 100%
21to 24 2 2 34 76 275 8 397 21to 24 1% 1% 9% 19% 69% 2% 100%
251029 0 1 35 79 463 10 588 251029 0% <0.5% 6% 13% 79% 2% 100%
30 to 39 6 3 99 160 979 20 1,267 30 to 39 <0.5% <0.5% 8% 13% 7% 2% 100%
40 to 49 3 3 64 93 690 12 865 40 to 49 <0.5% <0.5% 7% 1% 80% 1% 100%
50 to 59 1 0 17 27 161 11 217 50 to 59 <0.5% 0% 8% 12% 74% 5% 100%
60 to 69 0 0 3 2 15 0 20 60 to 69 0% 0% 15% 10% 75% 0% 100%
70 and over 0 1 0 0 1 0 2 70 and over 0% 50% 0% 0% 50% 0% 100%
Not recorded/not known 0 0 0 0 0 0 0 Not recorded/not known - - - - - - -
Ethnicity Abcs:r::t_i::: Fine Community Suspended Immediate Otherwise Total Ethnicity Abcs:r::t_i::: Fine Community Suspended Immediate Otherwise Total

thnicit disclhlar ¢ ! sentence sentence custody dealt with? thnicit disclhlar ¢ ! sentence sentence custody dealt with?
Asian 0 0 6 5 41 1 53 Asian 0% 0% 1% 9% 7% 2% 100%
Black 2 0 12 25 123 4 166 Black 1% 0% 7% 15% 74% 2% 100%
Mixed 1 0 6 13 69 3 92 Mixed 1% 0% 7% 14% 75% 3% 100%
Other 0 0 2 5 30 2 39 Other 0% 0% 5% 13% 7% 5% 100%
White 8 7 233 356 2,039 41 2,684 White <0.5% <0.5% 9% 13% 76% 2% 100%
Not recorded/not known 5 3 58 109 468 14 657 Not recorded/not known 1% <0.5% 9% 17% 71% 2% 100%

- = No proportions have been calculated as no offenders were sentenced.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the
COVID-19 pandemic. It is therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and tl
subsequent recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting these figures.

2) The category 'Otherwise dealt with' covers miscellaneous disposals. Please note that due to a data issue currently under investigation, there are
a number of cases which are incorrectly categorised in the Court Proceedings Database (CPD) as 'Otherwise dealt with'. Therefore, these volumes
and proportions should be treated with caution.

3) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1 self-identified classification based on the
18+1 classification used in the 2011 Census.

Source: Court Proceedings Database, Ministry of Justice



Table 2.7: Average custodial sentence lengths (ACSL) received by adult offenders sentenced
for domestic burglary, by sex, age and ethnicity, 2024

2,3
Sex ACSL (years)

Mean Median
Female 2.0 2.0
Male 2.4 2.4
Not recorded/not known - -
Age group Mean Median
1810 20 2.0 1.8
21t0 24 2.2 2.0
25t0 29 2.3 2.4
30 to 39 2.4 2.4
40 to 49 2.4 2.4
50 to 59 2.7 2.4
60 to 69 2.4 2.0
70 and over * *
Not recorded/not known - -
Ethnicity" Mean Median
Asian 1.8 1.6
Black 2.1 2.3
Mixed 2.5 2.5
Other 2.2 1.9
White 2.4 2.4
Not recorded/not known 2.3 2.3

Source: Court Proceedings Database, Ministry of Justice

* = ACSL has not been calculated where the number o
offenders sentenced to immediate custody is fewer than 5.
- = No offenders were sentenced to a determinate custodial
sentence.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were
placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible that
these figures may reflect the impact of the pandemic on court processes and prioritisation and the
subsequent recovery, rather than a continuation of the longer-term series, so care should be taken
when interpreting these figures.

2) Excludes life and indeterminate sentences.

3) The statutory maximum sentence for this offence is 14 years' custody.

4) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the
5+1 self-identified classification based on the 18+1 classification used in the 2011 Census.




Table 2.8: Sentence lengths received by adult offenders sentenced to immediate custody for domestic burglary, by sex,

. 1 Index
age and ethnicity, 2020
Number of adults sentenced to each sentence length (years)z'3 Proportion of adults sentenced to each sentence length (years)z'3
Sex Less than 1 1t02 2t03 3to4 4to5 510 6 Sreater than Total Sex Less than 1 1t02 2t03 3to4 4to5 5top Createrthan Total
year 6 years year 6 years
Female 50 32 57 17 5 1 0 162 Female 31% 20% 35% 10% 3% 1% 0% 100%
Male 587 527 904 355 126 52 57 2,608 Male 23% 20% 35% 14% 5% 2% 2% 100%
Not recorded/not known 0 0 0 0 0 0 0 0 Not recorded/not known - - - - - - - -
Age group Less than 1 1to2 2to3 3to4 4to5 5to6 Greater than Total Age group Less than 1 1to2 2to3 3to4 4to5 5to6 Greater than Total
year 6 years year 6 years
18 to 20 53 57 52 1 7 4 2 186 18to 20 28% 31% 28% 6% 4% 2% 1% 100%
21to 24 76 71 70 32 12 6 8 275 21to 24 28% 26% 25% 12% 4% 2% 3% 100%
25t0 29 102 104 160 65 14 6 12 463 25t0 29 22% 22% 35% 14% 3% 1% 3% 100%
30 to 39 209 194 366 127 46 22 15 979 30 to 39 21% 20% 37% 13% 5% 2% 2% 100%
40 to 49 158 110 254 109 38 10 11 690 40 to 49 23% 16% 37% 16% 6% 1% 2% 100%
50 to 59 34 20 57 25 13 3 9 161 50 to 59 21% 12% 35% 16% 8% 2% 6% 100%
60 to 69 5 3 2 2 1 2 0 15 60 to 69 33% 20% 13% 13% 7% 13% 0% 100%
70 and over 0 0 0 1 0 0 0 1 70 and over 0% 0% 0% 100% 0% 0% 0% 100%
Not recorded/not known 0 0 0 0 0 0 0 0 Not recorded/not known - - - - - - - -
Ethnicity* Less than 1 1t02 2t03 3tod 4t05 510 6 Oreater than Total Ethnicity* Less than 1 1t02 2t03 3tod 4t05 5to Oreaterthan Total
year 6 years year 6 years
Asian 14 9 15 2 0 1 0 41 Asian 34% 22% 37% 5% 0% 2% 0% 100%
Black 33 21 51 12 4 0 2 123 Black 27% 17% 41% 10% 3% 0% 2% 100%
Mixed 1 13 23 17 4 1 0 69 Mixed 16% 19% 33% 25% 6% 1% 0% 100%
Other 12 5 5 4 3 0 1 30 Other 40% 17% 17% 13% 10% 0% 3% 100%
White 450 407 720 281 99 40 42 2,039 White 22% 20% 35% 14% 5% 2% 2% 100%
Not recorded/not known 117 104 147 56 21 11 12 468 Not recorded/not known 25% 22% 31% 12% 4% 2% 3% 100%

- = No proportions have been calculated as no offenders were sentenced to immediate custody.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice
system due to the COVID-19 pandemic. It is therefore possible that these figures may reflect the impact of the pandemic on court
processes and prioritisation and the subsequent recovery, rather than a continuation of the longer-term series, so care should be
taken when interpreting these figures.

2) Sentence length intervals do not include the lower bound, but do include the upper bound sentence length. For example, the
category ‘Less than 1 year’ includes sentence lengths less than or equal to 1 year, and ‘1 to 2’ includes sentence lengths over 1
year, and up to and including 2 years.

3) The statutory maximum sentence for this offence is 14 years' custody.

4) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1 self-identified classification
based on the 18+1 classification used in the 2011 Census.

Source: Court Proceedings Database, Ministry of Justice



Table 3.1: Number of adult offenders sentenced for aggravated burglary, all courts, 2010-2020° Index

Court 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Crown Court 309 318 303 257 227 217 193 200 170 190 196
Total 309 318 303 257 227 217 193 200 170 190 196

Source: Court Proceedings Database, Ministry of Justice

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is
therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of
the longer-term series, so care should be taken when interpreting these figures.

2) Figures shown here differ from those published by the MoJ, as there were seven aggravated burglary cases in the CPD between 2010-2020 which indicates that the
offender was sentenced in a magistrates’ court. These cases have been excluded from the above table as this offence is indictable only, and can therefore only be sentenced

in the Crown Court.



Table 3.2: Number and proportion of adult offenders sentenced for aggravated burglary, by sentence outcome, 2010-2026 Index

Outcome 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Absolute and conditional discharge 0 0 0 0 0 0 0 0 0 0 0
Fine 0 0 0 0 0 1 0 0 0 0 0
Community sentence 11 4 3 0 3 1 0 2 1 0 3
Suspended sentence 15 8 3 4 2 6 2 2 1 0 7
Immediate custody 278 302 293 251 217 199 179 183 159 173 185
Otherwise dealt wit? 5 4 4 2 5 10 12 13 9 17 1
Total 309 318 303 257 227 217 193 200 170 190 196
Outcome 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Absolute and conditional discharge 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0%
Fine 0% 0% 0% 0% 0% <0.5% 0% 0% 0% 0% 0%
Community sentence 4% 1% 1% 0% 1% <0.5% 0% 1% 1% 0% 2%
Suspended sentence 5% 3% 1% 2% 1% 3% 1% 1% 1% 0% 4%
Immediate custody 90% 95% 97% 98% 96% 92% 93% 92% 94% 91% 94%
Otherwise dealt witt? 2% 1% 1% 1% 2% 5% 6% 7% 5% 9% 1%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is therefore
possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the longer-term series, so
care should be taken when interpreting these figures.

2) Figures shown here differ from those published by the MoJ, as there were seven aggravated burglary cases in the CPD between 2010-2020 which indicates that the offender was
sentenced in a magistrates’ court. These cases have been excluded from the above table as this offence is indictable only, and can therefore only be sentenced in the Crown Court.

3) The category 'Otherwise dealt with' covers miscellaneous disposals. Please note that due to a data issue currently under investigation, there are a number of cases which are incorrectly
categorised in the Court Proceedings Database (CPD) as 'Otherwise dealt with'. Therefore, these volumes and proportions should be treated with caution.



Table 3.3: Average custodial sentence lengths (ACSL) received by adult offenders sentenced for aggravated burglary, 2010-202b* Index

ACSL (years)** 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Mean 4.8 4.9 6.2 6.7 6.5 8.0 7.3 7.7 8.1 7.5 7.2
Median 4.0 4.7 6.0 6.7 6.1 8.0 7.0 7.5 8.0 7.5 7.3
Indeterminates as percentage of custodial sentence® 9% 8% 8% 1% <0.5% 1% 0% 0% 0% 1% 0%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible that these figures
may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting these
figures.

2) Figures shown here differ from those published by the MoJ, as there were seven aggravated burglary cases in the CPD between 2010-2020 which indicates that the offender was sentenced in a magistrates’
court. These cases have been excluded from the above table as this offence is indictable only, and can therefore only be sentenced in the Crown Court.

3) Excludes life and indeterminate sentences.

4) The statutory maximum sentence for this offence is life imprisonment.

5) This is calculated as the number of offenders given an indeterminate custodial sentence, out of the number of offenders given a sentence of immediate custody.

6) For 2010-2012, the indeterminate sentence figures include the sentences of Imprisonment for Public Protection (IPP) and Extended Sentences for Public Protection (EPP). These sentences were introduced in
2005 and abolished in 2012.



Table 3.4: Sentence lengths received by adult offenders sentenced to immediate custody for aggravated burglary, 2010-2020"2 Index

Sentence length (years)** 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Less than 2 years 29 28 12 8 5 3 2 3 1 4 6
2to 4 104 91 50 37 41 20 19 20 17 20 19
4t06 67 102 94 70 62 37 43 41 30 36 42
6to8 31 39 69 69 66 49 59 55 45 46 58
8to 10 11 12 29 51 29 51 39 38 36 34 40
10 to 12 7 4 15 10 12 25 11 15 18 29 17
Greater than 12 years 4 3 2 4 1 13 6 11 12 3 3
Indeterminate 25 23 22 2 1 1 0 0 0 1 0
Total 278 302 293 251 217 199 179 183 159 173 185
Sentence length (years)** 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Less than 2 years 10% 9% 4% 3% 2% 2% 1% 2% 1% 2% 3%
2to 4 37% 30% 17% 15% 19% 10% 11% 11% 11% 12% 10%
4t06 24% 34% 32% 28% 29% 19% 24% 22% 19% 21% 23%
6to8 1% 13% 24% 27% 30% 25% 33% 30% 28% 27% 31%
8to 10 4% 4% 10% 20% 13% 26% 22% 21% 23% 20% 22%
10 to 12 3% 1% 5% 4% 6% 13% 6% 8% 11% 17% 9%
Greater than 12 years 1% 1% 1% 2% <0.5% 7% 3% 6% 8% 2% 2%
Indeterminate 9% 8% 8% 1% <0.5% 1% 0% 0% 0% 1% 0%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-19 pandemic. It is
therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a continuation of the
longer-term series, so care should be taken when interpreting these figures.

2) Figures shown here differ from those published by the MoJ, as there were seven aggravated burglary cases in the CPD between 2010-2020 which indicates that the offender was
sentenced in a magistrates’ court. These cases have been excluded from the above table as this offence is indictable only, and can therefore only be sentenced in the Crown Court.

3) Sentence length intervals do not include the lower bound, but do include the upper bound sentence length. For example, the category ‘Less than 2 years’ includes sentence
lengths less than or equal to 2 years, and ‘2 to 4' includes sentence lengths over 2 years, and up to and including 4 years.

4) The statutory maximum sentence for this offence is life imprisonment.



Table 3.5: Demographics of adult offenders sentenced for aggravated burglary, by sex, age and

ethnicity, 2020"?

Number of adults

Percentage of all

Sex 5
sentenced adults sentenced

Female 7 4%

Male 189 96%

Not recorded/not known 0

Total 196 100%

Number of adults

Percentage of all

Age group sentenced adults sentenced’
18 to 20 36 18%
21to 24 33 17%
2510 29 41 21%
30 to 39 53 27%
40 to 49 25 13%
50 to 59 6 3%
60 to 69 2 1%
70 and over 0 0%
Not recorded/not known 0

Total 196 100%

Number of adults

Percentage of all

Ethnicity** sentenced adults sentenced’
Asian 6 4%
Black 11 7%
Mixed 9 6%
Other 1 1%
White 135 83%
Not recorded/not known 34

Total 196 100%

Source: Court Proceedings Database, Ministry of Justice
Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were
placed on the criminal justice system due to the COVID-19 pandemic. It is therefore possible that these
figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent
recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting
these figures.

2) Figures shown here differ from those published by the MoJ, as there were seven aggravated burglary
cases in the CPD between 2010-2020 which indicates that the offender was sentenced in a magistrates’
court. These cases have been excluded from the above table as this offence is indictable only, and can
therefore only be sentenced in the Crown Court.

3) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1
self-identified classification based on the 18+1 classification used in the 2011 Census.

4) For a proportion of adults sentenced (17%), their ethnicity was either not recorded or it was not
known. Therefore the proportions amongst those for whom data was provided may not reflect the
demographics of the full population, and these figures should be treated with caution.

5) Percentage calculations do not include cases where sex, age group or ethnicity was unknown.



Table 3.6: Number and proportion of adult offenders sentenced for aggravated burglary, by sex, age and ethnicity, and sentence outcome,

2020'2 Index
Number of adults sentenced Proportion of adults sentenced

Sex Absolut.e. and ) Community Suspended Immediate Otherwise Sex Absolut.e. anc . Community Suspended Immediate Otherwise

conditiona Fine 3 Total conditiona Fine 3 Total
discharae sentence sentence custody dealt with discharge sentence sentence custody dealt with

Female 0 0 0 1 6 0 7 Female 0% 0% 0% 14% 86% 0% 100%
Male 0 0 3 6 179 1 189 Male 0% 0% 2% 3% 95% 1% 100%
Not recorded/not known 0 0 0 0 0 0 0 Not recorded/not known - - - - - - -

Absolut.e. and . Community Suspended Immediate Otherwise Absolut.e. and . Community Suspended Immediate Otherwise
Age group conditiona Fine 3 Total Age group conditiona Fine 3 Total

discharae sentence sentence custody dealt with discharge sentence sentence custody dealt with

18t0 20 0 0 3 3 30 0 36 18 to 20 0% 0% 8% 8% 83% 0% 100%
21to 24 0 0 0 0 33 0 33 21t024 0% 0% 0% 0% 100% 0% 100%
251029 0 0 0 0 41 0 41 251029 0% 0% 0% 0% 100% 0% 100%
30 to 39 0 0 0 1 51 1 53 30to 39 0% 0% 0% 2% 96% 2% 100%
40 to 49 0 0 0 3 22 0 25 40to 49 0% 0% 0% 12% 88% 0% 100%
50 to 59 0 0 0 0 6 0 6 50 to 59 0% 0% 0% 0% 100% 0% 100%
60 to 69 0 0 0 0 2 0 2 60 to 69 0% 0% 0% 0% 100% 0% 100%
70 and over 0 0 0 0 0 0 0 70 and over - - - - - - -
Not recorded/not known 0 0 0 0 0 0 0 Not recorded/not known - - - - - - -

. Absolut.e. and . Community Suspended Immediate Otherwise . Absolut.e. and . Community Suspended Immediate Otherwise
Ethnicity’ c;ilill:l;’rnae Fine sentence sentence custody dealt with® Total Ethnicity’ c;ilill:l;’rnae Fine sentence sentence custody dealt with® Total
Asian 0 0 0 1 5 0 6 Asian 0% 0% 0% 17% 83% 0% 100%
Black 0 0 1 0 10 0 11 Black 0% 0% 9% 0% 91% 0% 100%
Mixed 0 0 0 0 9 0 9 Mixed 0% 0% 0% 0% 100% 0% 100%
Other 0 0 0 0 1 0 1 Other 0% 0% 0% 0% 100% 0% 100%
White 0 0 2 6 126 1 135 White 0% 0% 1% 4% 93% 1% 100%
Not recorded/not known 0 0 0 0 34 0 34 Not recorded/not known 0% 0% 0% 0% 100% 0% 100%

- = No proportions have been calculated as no offenders were sentenced.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the
COVID-19 pandemic. It is therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and tl
subsequent recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting these figures.

2) Figures shown here differ from those published by the MoJ, as there were seven aggravated burglary cases in the CPD between 2010-2020
which indicates that the offender was sentenced in a magistrates’ court. These cases have been excluded from the above table as this offence is
indictable only, and can therefore only be sentenced in the Crown Court.

3) Due to a data issue currently under investigation, there are a number of aggravated burglary cases incorrectly categorised in the CPD as
'Otherwise dealt with'. The figures shown for 'Otherwise dealt with' should therefore be treated with caution.

4) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1 self-identified classification based on the
18+1 classification used in the 2011 Census.

Source: Court Proceedings Database, Ministry of Justice



Table 3.7: Average custodial sentence lengths (ACSL) received by adult offenders
sentenced for aggravated burglary, by sex, age and ethnicity, 2020?

Sex ACSL (years)c"4

Mean Median
Female 5.9 6.0
Male 7.2 7.3
Not recorded/not known - -
Age group Mean Median
18 to 20 5.7 5.8
211024 6.4 6.7
2510 29 7.8 7.7
30 to 39 7.7 8.0
40 to 49 8.2 7.2
50 to 59 7.0 7.4
60 to 69 * *
70 and over - -
Not recorded/not known - -
Ethnicity’ Mean Median
Asian 7.7 8.0
Black 7.3 7.3
Mixed 5.3 5.7
Other * *
White 7.2 7.1
Not recorded/not known 7.5 7.6

Source: Court Proceedings Database, Ministry of Justice

* = ACSL has not been calculated where the number of
offenders sentenced to immediate custody is fewer than 5.

- = No offenders were sentenced to a determinate custodial
sentence.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which
restrictions were placed on the criminal justice system due to the COVID-19 pandemic.
It is therefore possible that these figures may reflect the impact of the pandemic on
court processes and prioritisation and the subsequent recovery, rather than a
continuation of the longer-term series, so care should be taken when interpreting these
figures.

2) Figures shown here differ from those published by the MoJ, as there were seven
aggravated burglary cases in the CPD between 2010-2020 which indicates that the
offender was sentenced in a magistrates’ court. These cases have been excluded from
the above table as this offence is indictable only, and can therefore only be sentenced in
the Crown Court.

3) Excludes life and indeterminate sentences.
4) The statutory maximum sentence for this offence is life imprisonment.
5) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised

using the 5+1 self-identified classification based on the 18+1 classification used in the
2011 Census.




Table 3.8: lengths i by adult offi toi custody for aggravated burglary, by sex, age and ethnicity,

2020
Number of adults to each length (years)**
Sex Less than 2 2to4 4to6 6to8  Bto10  10to12 Oreterthan i ierminate Total
years 12 years
Female 0 1 3 2 0 0 0 0 6
Male 6 18 39 56 40 17 3 0 179
Not recorded/not known 0 0 0 0 0 0 0 0 0
Age group Less than 2 2to4 4to6 6to8  Bto10  10to12 Oreterthan i terminate Total
years 12 years
1810 20 1 7 13 6 2 1 0 0 30
211024 2 4 9 1 5 2 0 0 33
251029 3 0 3 19 1 5 0 0 a4
30t0 39 0 6 9 12 19 3 2 0 51
401049 0 0 7 6 3 5 1 0 22
50t0 59 0 1 1 3 0 1 0 0 6
60 t0 69 0 1 0 1 0 0 0 0 2
70 and over 0 0 0 0 0 0 0 0 0
Not recorded/not known 0 0 0 0 0 0 0 0 0
Ethnicity® Less than 2 2t0 4 4106 6to8  Bto10  10to12 Oreterthan i terminate Total
years 12 years
Asian 0 0 1 2 2 0 0 0 5
Black 0 1 3 3 2 1 0 0 10
Mixed 2 2 1 2 2 0 0 0 9
Other 0 0 1 0 0 0 0 0 1
White 3 12 32 38 25 13 3 0 126
Not recorded/not known 1 4 4 13 9 3 0 0 34

- = No proportions have been calculated as no offenders were sentenced to immediate custody.

Notes:

1) Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the criminal justice system due to the COVID-
19 pandemic. It is therefore possible that these figures may reflect the impact of the pandemic on court processes and prioritisation and the subsequent
recovery, rather than a continuation of the longer-term series, so care should be taken when interpreting these figures.

2) Figures shown here differ from those published by the MoJ, as there were seven aggravated burglary cases in the CPD between 2010-2020 which
indicates that the offender was sentenced in a magistrates’ court. These cases have been excluded from the above table as this offence is indictable only,
and can therefore only be sentenced in the Crown Court.

3) Sentence length intervals do not include the lower bound, but do include the upper bound sentence length. For example, the category ‘Less than 2 years’
includes sentence lengths less than or equal to 2 years, and ‘2 to 4' includes sentence lengths over 2 years, and up to and including 4 years.

4) The statutory maximum sentence for this offence is life imprisonment.

5) Ethnicity is the self-identified ethnicity as defined by the individual, and is categorised using the 5+1 self-identified classification based on the 18+1
classification used in the 2011 Census.

Proportion of adults to each length (years)**

Sex Less than 2 2t04 4106 6to8  8to10  10to12 Oreaterthan o minate Total

years 12 years
Female 0% 17% 50% 33% 0% 0% 0% 0% 100%
Male 3% 10% 22% 31% 22% 9% 2% 0% 100%
Not recorded/not known - - - - - - - - 0%
Age group Less than 2 2t04 4106 6to8  8to10  10to12 Oreaterthan o minate Total

years 12 years
18t0 20 3% 23% 43% 20% 7% 3% 0% 0% 100%
21to 24 6% 12% 27% 33% 15% 6% 0% 0% 100%
25t029 7% 0% 7% 46% 27% 12% 0% 0% 100%
30to 39 0% 12% 18% 24% 37% 6% 4% 0% 100%
40 to 49 0% 0% 32% 27% 14% 23% 5% 0% 100%
50 to 59 0% 17% 17% 50% 0% 17% 0% 0% 100%
60 to 69 0% 50% 0% 50% 0% 0% 0% 0% 100%
70 and over - - - - - - - - 0%
Not recorded/not known - - - - - - - - 0%
Ethnicity’ Less than 2 2to4 4to6 6to8  Bto10  10to12 Credterthan i terminate Total

years 12 years
Asian 0% 0% 20% 40% 40% 0% 0% 0% 100%
Black 0% 10% 30% 30% 20% 10% 0% 0% 100%
Mixed 22% 22% 1% 22% 22% 0% 0% 0% 100%
Other 0% 0% 100% 0% 0% 0% 0% 0% 100%
White 2% 10% 25% 30% 20% 10% 2% 0% 100%
Not recorded/not known 3% 12% 12% 38% 26% 9% 0% 0% 100%

Source: Court Proceedings Database, Ministry of Justice



Annex E

Domestic burglary

Theft Act 1968 (section 9)
Triable either way (except as noted below)

Maximum: 14 years’ custody

Offence range: Low level community order- six years’ custody

This is a specified offence for the purposes of sections 266 and 279
(extended sentence for certain violent, sexual or terrorism offences) of the
Sentencing Code if it was committed with intent to:

a. inflict grievous bodily harm on a person, or
b. do unlawful damage to a building or anything in it.

This offence is indictable only where:

a. itis a burglary comprising the commission of, or an intention to commit,
an offence which is triable only on indictment; or

b. any person in the dwelling was subjected to violence or the threat of
violence; or

c. if the defendant were convicted, it would be a third qualifying conviction
for domestic burglary.

Where sentencing an offender for a qualifying third domestic burglary, the
Court must apply section 314 of the Sentencing Code and impose a custodial
term of at least three years, unless it is satisfied that there are particular
circumstances which relate to any of the offences or to the offender which
would make it unjust to do so.



https://www.legislation.gov.uk/ukpga/2020/17/section/266/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/279/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/314/enacted

STEP ONE

Determining the offence category

The court should determine the offence category with reference only to the factors in
the table below. In order to determine the category the court should assess

culpability and harm.

The level of culpability is determined by weighing up all the factors of the case.
Where there are characteristics present which fall under different levels of
culpability the court should balance these characteristics to reach a fair
assessment of the offender’s culpability

Culpability demonstrated by one or more of the following:

A- High Culpability

Targeting of vulnerable victim

A significant degree of planning or organisation

Knife or other weapon carried (see step six on totality
when sentencing more than one offence)

B- Medium culpability

Some degree of planning or organisation
Equipped for burglary (where not in high culpability)

Other cases that fall between categories A and C
because:

o Factors are present in A and C which balance
each other out and/or

o The offender’s culpability falls between the
factors described in A and C

C- Lower culpability

Offence committed on impulse, with limited intrusion

into property

Involved through coercion, intimidation or exploitation
Mental disorder or learning disability, where linked to
the commission of the offence

Harm

The level of harm is assessed by weighing up all the factors of the case

Category 1

Violence used/serious violence threatened against

the victim

Substantial physical or psychological injury or
substantial emotional or other injury on the victim
Persons(s) on premises or returns or attends while
offender present

Theft of/ldamage to property causing a substantial
degree of loss to the victim (whether economic,
commercial or personal value)

Soiling of property and/or extensive damage or
disturbance to property

Offence committed in the cContext of public disorder

Category 2




o Violence threatened but not used against the victim
(where not at category 1)

. Moderate physical or psychological injury or some
emotional or other impact on the victim

. Theft of/damage to property causing a moderate
some-degree of loss to the victim (whether economic,
commercial or personal value)

. Moderate damage or disturbance to property

Category 3 ° Limited physical or psychological injury or limited
emotional or other impact on the victim

. Nothing stolen or only property of low value to the
victim (whether economic, commercial or personal)

° Limited damage or disturbance to property

STEP TWO

Starting point and category range

Having determined the category at step one, the court should use the corresponding
starting point to reach a sentence within the category range below. The starting point
applies to all offenders irrespective of plea or previous conditions

Where sentencing an offender for a qualifying third domestic burglary, the
Court must apply section 314 of the Sentencing Code and impose a custodial
term of at least three years, unless it is satisfied that there are particular
circumstances which relate to any of the offences or to the offender which
would make it unjust to do so.

Where the offender is dependent on or has a propensity to misuse drugs or alcohol
and there is sufficient prospect of success, a community order with a drug
rehabilitation requirement under part 10, or an alcohol treatment requirement under
part 11, of Schedule 9 of the Sentencing Code may be a proper alternative to a short

or moderate custodial sentence.

Harm Culpability
A B C

Category 1 Starting Point Starting Point Starting Point

3 years’ custody 2 years’ custody 1 year 6 months’
Category Range | Category Range custody

2 -6 years’ custody | 1 -4 years' custody | Category Range

6 months — 3

years’ custody

Category 2 Starting Point Starting Point Starting Point
2 years’ custody 1 years’ custody



https://www.legislation.gov.uk/ukpga/2020/17/section/314
https://www.legislation.gov.uk/ukpga/2020/17/schedule/9/part/10/enacted
https://www.legislation.gov.uk/ukpga/2020/17/schedule/9/part/11/enacted

Category Range
1 -4 years’ custody

1 year 6 months’
custody

Category Range

6 months — 3
years’ custody

Category Range

High level
community order-2
years’ custody

Category 3

Starting Point
1 year 6 months’
custody
Category Range

6 months - 3
years’ custody

Starting Point
1 years’ custody
Category Range

High level
community order-2
years’ custody

Starting Point
High level
community order

Category Range

Low level
community order-
6 months custody

Below is a non-exhaustive list of additional elements providing the context of the
offence and factors relating to the offender. Identify whether a combination of these
or other relevant factors should result in any upward or downward adjustment from
the sentence arrived at so far.

Factors increasing seriousness

Statutory aggravating factors:

Previous convictions, having regard to a) the nature of the offence to which the
conviction relates and its relevance to the current offence; and b) the time that
has elapsed since the conviction

Offence committed whilst on bail

Offence motivated by, or demonstrating hostility based on any of the following
characteristics or presumed characteristics of the victim: religion, race, disability,
sexual orientation or transgender identity

Other aggravating factors:

Child at home (or returns home) when offence committed
Offence committed at night
Restraint, detention or additional gratuitous degradation of the victim
Vulnerable victim (where not already taken into account at step one)
Victim compelled to leave their home
Offence was committed as part of a group
Offences taken into consideration

Any steps taken to prevent the victim reporting the incident or obtaining
assistance and/or from assisting or supporting the prosecution

Offence committed on licence or post sentence supervision or while subject to

court order(s)

Commission of offence whilst under the influence of alcohol or drugs
Established evidence of community impact




Factors reducing seriousness or reflecting personal mitigation

Offender has made voluntary reparation to the victim

The offender was in a lesser or subordinate role if acting with others/performed
limited role under direction

No previous convictions or no relevant/recent convictions
Remorse
Good character and/or exemplary conduct

Determination, and/or demonstration of steps taken to address addiction or
offending behaviour

Physical disability or serious medical conditions requiring urgent, intensive or
long-term treatment

Mental disorder or learning disability, where not linked to the commission of the
offence

Age and/or lack of maturity
Delay since apprehension
Sole or primary carer for dependent relatives



STEP THREE

Consider any factors which indicate a reduction for assistance to the
prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which an
offender may receive a discounted sentence in consequence of assistance given (or
offered) to the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty
Plea guideline. Where a minimum sentence is imposed under section 314 of the
Sentencing Code, the sentence must not be less than 80 percent of the appropriate
custodial period after any reduction for a guilty plea.

STEP FIVE

Dangerousness

A burglary offence under section 9 Theft Act 1968 is a specified offence if it was
committed with the intent to (a) inflict grievous bodily harm on a person, or (b) do
unlawful damage to a building or anything in it. The court should consider whether
having regard to the criteria contained in section 308 of the Sentencing Code it would
be appropriate to impose an extended sentence (sections 266 and 279).

STEP SIX

Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to
the overall offending behaviour in accordance with the Totality guideline.

STEP SEVEN

Compensation and ancillary orders

In all cases the court should consider whether to make compensation and/or other
ancillary orders. The court must give reasons if it decides not to order compensation
(Sentencing Code, s.55).

o Ancillary orders — Magistrates’ Court

e Ancillary orders — Crown Court Compendium

STEP EIGHT

Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the
effect of, the sentence.

STEP NINE

Consideration for time spent on bail (tagged curfew)

The court must consider whether to give credit for time spent on bail in accordance
with section 240A of the Criminal Justice Act 2003 and section 325 of the Sentencing
Code.



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/314
https://www.legislation.gov.uk/ukpga/2020/17/section/314
https://www.legislation.gov.uk/ukpga/2020/17/section/308
https://www.legislation.gov.uk/ukpga/2020/17/section/266/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/279/enacted
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.legislation.gov.uk%2Fukpga%2F2020%2F17%2Fsection%2F55%2Fenacted&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=BBOI0G2Df8ODGkJlYXcE%2FudxvgV7nmsaOATrNwtcRjc%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sentencingcouncil.org.uk%2Fexplanatory-material%2Fcrown-court%2Fitem%2Fancillary-orders%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fJI8toxJwaR8luUhydOmdVQTbUMDST2OiM1wwQgpqEk%3D&reserved=0
https://eur01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.judiciary.gov.uk%2Fpublications%2Fcrown-court-bench-book-directing-the-jury-2%2F&data=04%7C01%7CLordJustice.Holroyde%40ejudiciary.net%7C9356ee56a39548d0ff7108d8fa7c30fb%7C723e45572f1743ed9e71f1beb253e546%7C0%7C0%7C637534758592449504%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=MRfAN1wcwQ3XsfHPENTIVscpXTXthss092x%2Fqm49GSo%3D&reserved=0
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/325/enacted
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Sentencing

Chairman’s introduction

| am pleased to present the Sentencing Council’s eighth business plan, setting out
the Council’s aims for the financial years 2020/21 and 2021/22.

This past year has clearly been an unusual one and the Council, like every other
organisation, has had to change its plans and adapt its ways of working as a result of
the pandemic. 2020 saw the milestone of the 10" anniversary of the Sentencing
Council, and we have spent time reflecting on the achievements of the Council’s first
decade and considering our objectives and challenges for the years ahead. We
extended our consultation on the Council’s future direction ‘What Next for the
Sentencing Council?’ to account for the pandemic. The future priorities set out here
are therefore provisional until the Council has finalised a response to that
consultation. This also accounts for the business plan covering two years of the
Council’s activities, with our future objectives subject to decisions which may emerge
from the findings of the consultation on the Council’s vision.

Regardless of the change in circumstances, it is important to record the work that the
Council continues to do to produce new guidelines, revise existing ones and assess
the impact of guidelines on sentencing. In 2020/21 the Council has published two
new definitive guidelines: an overarching guideline for use when sentencing
offenders with mental disorders, developmental disorders, or neurological
impairments; and offence specific guidelines for firearms offences. We have also
published major revisions to existing guidelines, including amendments to the
sentencing guidelines used by the magistrates’ courts, which came into effect in
October 2020, and changes to the sentencing guidelines for drug offences, which
are due to come into force in April 2021.

Consultation is a vital aspect of the Council’s work, and one which we take very
seriously. For guidelines to succeed they must be informed by the knowledge and
expertise of those people who have legal or practical experience in the area we are
examining, and by the views of those with an interest in our work or in the operation
of the wider criminal justice system. We are always grateful to the people and



organisations who give their valuable time to contribute to our consultations, and
who help us to make improvements before publishing definitive guidelines.

In 2020/21 consultations have taken place on proposed revisions to the assault and
attempted murder sentencing guidelines, and on new guidelines for unauthorised
use of a trade mark and for offences under the Modern Slavery Act 2015. We
continue to work on these guidelines and revisions with the aim of finalising and
publishing them during the first half of the financial year 2021/22. We also plan in
2021/22 to launch consultations on the following:

e revisions to the 2012 burglary guidelines,

e revisions to the 2014 sexual offences guidelines (following a request from the
Court of Appeal) alongside a new guideline for sexual communication with a
child;

e anew guideline for firearms importation offences;

e new and revised guidelines for immigration offences; and

e revisions to the 2018 terrorism offence guidelines and the 2008 Sentencing
Guidelines Council guidelines on motoring offences (see below).

In addition to publishing guidelines, the Council is required to monitor and evaluate
their operation and effect. In 2020/21, we have published our evaluation of the
dangerous dogs sentencing guideline, as well as evaluations of two overarching
guidelines: Reduction in Sentence for a Guilty Plea and Sentencing Children and
Young People.

2020/21 has seen the release of data on the factors taken into account when
sentencing offences of theft from a shop or stall, the first publication of magistrates’
courts data since the Council moved to conducting bespoke data collections in
courts. We are currently running a further data collection in magistrates’ courts to
collect information to feed into the evaluation of three assault guidelines and two
criminal damage guidelines. This will run until early May 2021.

The Council is also furthering its work in the area of equality and diversity. In the past
year we have included information in both the new firearms offences guidelines and
the revised drug offences guidelines highlighting disparities in sentencing outcomes
in these areas. We are now in the process of commissioning a research project to
examine the potential for our guidelines to cause disparities in sentencing. This will
include a review of the language used, the structure of guidelines, and whether any
aspects of the way in which we develop guidelines could have any implications for
equalities and disparity in sentencing. The review will also consider how the Council
may best engage with underrepresented groups to increase awareness and
understanding of sentencing guidelines. This is work of vital importance in helping to
maintain confidence in the criminal justice system and | look forward to seeing the
results of this review in due course.

In addition, we aim to publish a number of other items of research in the year
2021/22. These include the research already conducted on judicial attitudes to
sentencing guidelines, consistency in sentencing and on the changes in sentencing
severity and requirements for prison places associated with the Sentencing Council’s
guidelines. We are also currently undertaking a small piece of exploratory work on



the Council’s Totality guideline to consider whether we need to revisit this. As
always, each consultation on new guidelines or revisions of existing ones will be
accompanied by a draft resource assessment.

The purpose of publishing our business plan is to make sure that everyone who has
an interest in our work is kept informed of developments. The Council’s priorities
can, and do, change throughout the year and from one year to the next. We have a
statutory duty to consider requests from the Lord Chancellor and the Court of Appeal
to review the sentencing of particular offences. We may also need to consider
amending our work plan if we are required to undertake work on new or particularly
complex areas of sentencing.

For example, the Police, Crime, Sentencing and Courts Bill is currently before
Parliament, arising in part from the Government’s 2020 White Paper ‘A Smarter
Approach to Sentencing’. This legislation may well require alterations to a wide
range of existing guidelines, including those for causing death by driving. We also
anticipate the enactment of the Counter-Terrorism and Sentencing Bill, which will
require changes to existing guidelines. We therefore plan to consult on revisions to
the existing guidelines on terrorism offences and motoring offences during the year
2021/22. These and other such changes may have an impact on our budget and
resources, and work may have to be either brought forward or pushed back to
accommodate new requests.

Since April last year, the Council has seen a number of changes of personnel. In
June 2020 Mr Justice Julian Goose concluded his term of appointment. | would like
to take this opportunity to thank Julian for his valuable contribution to the work of the
Council over 6 years.

In 2020 we have seen the appointment of Assistant Commissioner Nick Ephgrave as
the Police representative on the Council; Mrs Justice Juliet May from the High Court;
and Mrs Jo King JP as a representative from the magistrates’ courts. We welcome
them all warmly to the Council.

| would also like to pay tribute to the staff of the Office of the Sentencing Council.
They are the Council’s most valuable resource and | am very proud of the high
guality of the work which they produce, even in exceptional times such as the
present. We operate within a limited budget and it is testament to the staff’s ability
and dedication that the Council continues to have the success that it does.

April 2021



Background and membership

The Sentencing Council is an independent, non-departmental public body (NDPB) of the
Ministry of Justice (MoJ). It was set up by Part 4 of the Coroners and Justice Act 2009 (“the
Act’) to promote greater transparency and consistency in sentencing, whilst maintaining the
independence of the judiciary. Its primary role is to issue guidelines, which the courts must
follow unless it is in the interests of justice not to do so. The Council generally meets 10
times a year, although an extraordinary meeting was held in February 2021; minutes are
published on its website.

Appointments to the Council

The Lord Chief Justice, the Right Honourable Lord Burnett of Maldon is President of the
Council. In this role he oversees Council business and appoints judicial members.

The Lord Chancellor and Secretary of State for Justice appoints non-judicial members.

All appointments are for a period of three years, with the possibility of extending up to a
maximum of 10 years. Membership of the Council as of 1 March 2021 is as follows:

Members

The Council comprises eight judicial and six non-judicial members.

Chair: The Right Honourable Lord Justice Holroyde

Tim Holroyde was appointed as a High Court Judge in January 2009 and was a Presiding
Judge on the Northern Circuit from 2012 to 2015. In October 2017 he was appointed a Lord
Justice of Appeal. He was appointed to the Sentencing Council on 6 April 2015 and
appointed as Chairman on 1 August 2018.

Vice-Chair: The Right Honourable Lord Justice Fulford

Adrian Fulford was appointed to the Court of Appeal in 2013 and was appointed Vice
President of the Court of Appeal Criminal Division on 20 October 2019. He was appointed to
the Sentencing Council with effect from the same date.

Rosina Cottage QC

Rosina Cottage has been a barrister since 1988, practising in criminal law, and is a tenant at
Red Lion Chambers. She was appointed Queen’s Counsel in 2011 and appointed a Crown
Court Recorder in 2012. She was appointed to the Sentencing Council on 18 July 2016.

The Honourable Mrs Justice McGowan DBE

Maura McGowan was called to the Bar by the Middle Temple in 1980 and took Silk in 2001.
She was appointed an Assistant Recorder in 1997 and a Recorder in 2000. She was
appointed as a High Court Judge in 2014. She was appointed to the Sentencing Council on
2 January 2017.

Her Honour Judge Rebecca Crane

Rebecca Crane was appointed as a Deputy District Judge (Magistrates’ Courts) and Crown
Court Recorder in 2009, a District Judge (Magistrates’ Courts) in 2011 and was then
appointed as a Crown Court Judge in 2019. She was appointed to the Sentencing Council
on 1 April 2017.



Her Honour Judge Rosa Dean

Rosa Dean was called to the Bar in 1993. She was appointed as a District Judge
(Magistrates’ Courts) in 2006, a Recorder in 2009 and a Circuit Judge in 2011. She was
appointed to the Sentencing Council on 6 April 2018.

Dr Alpa Parmar

Alpa Parmar is a departmental lecturer in criminology, in the Faculty of Law at the University
of Oxford. She was appointed to the Sentencing Council on the 6 April 2018.

Beverley Thompson OBE

Beverley Thompson has spent over 30 years working in the criminal justice sector initially as
a probation officer in London. She was Director for Race, Prisons and Resettlement Services
at NACRO for 10 years. She was appointed to the Sentencing Council on 15 June 2018.

Max Hill QC

Max Hill is the Director of Public Prosecutions and head of the Crown Prosecution Service.
He was appointed to the Sentencing Council on 1 November 2018.

Diana Fawcett

Diana Fawcett is Chief Officer of Victim Support. She joined the charity as Director of
Operations in February 2015 and became Chief Officer in January 2018.

Diana was appointed to the Council on 5 April 2019 and has specific responsibility for
promoting the welfare of victims of crime.

District Judge (Magistrates’ Courts) Michael Fanning

Mike Fanning was appointed as a District Judge in 2012. He works between the
magistrates’ and youth courts in West Yorkshire and also sits as an extradition judge in
London. He was appointed a Recorder of the Crown Court in 2019 and joined the
Sentencing Council with effect from 1 September 2019. He is also a prison adjudicator.

Nick Ephgrave

Nick Ephgrave is Assistant Commissioner for Frontline Policing in the Metropolitan Police
(Met). He was appointed to that post in March 2020, having previously served as AC for Met
Operations and, prior to that, as Chief Constable of Surrey Police. Nick was appointed to
the Sentencing Council on 26 May 2020.

Jo King JP

Jo King was appointed to the Sussex Central Bench in 2002. She is currently the lead
magistrate on Reform and co-chair of the Magistrates’ Engagement Group. She is a member
of the Surrey and Sussex Advisory Committee, the South East Region Conduct Committee
and Judicial Conduct and Investigations Office disciplinary panels. Jo was appointed to the
Sentencing Council on 8 October 2020.

The Honourable Mrs Justice May DBE

Juliet May was called to the Bar by the Inner Temple in 1988, becoming a bencher in 2010.
She was appointed a recorder in 2001 and took silk in 2008, being appointed to the Circuit



Bench later the same year. She was appointed to the High Court (Queen’s Bench Division)
in 2015. From 2016-2020 she was a Presiding Judge on the Western Circuit. Dame Juliet
was appointed to the Sentencing Council on 8 October 2020.

Sub-groups

The Council has sub-groups to provide oversight in three areas: analysis and research,
confidence and communications and governance. The sub-groups’ roles are mandated by
the Council and all key decisions are made by the full membership. The sub-groups are
internal rather than public-facing.



Objectives

Statement of Purpose

The Sentencing Council for England and Wales promotes a clear, fair and consistent
approach to sentencing through the publication of sentencing guidelines, which provide clear
structure and processes for judges and magistrates, and victims, witnesses, offenders and
the public.

Objectives
The Council’s objectives are informed by its statutory duties under the Act.
We will:

1. Prepare sentencing guidelines that meet their stated aims, with particular
regard to the likely impact on prison, probation and youth justice services, the
impact on victims, the need to promote consistency and public confidence,
and the cost of different sentences and their relative effectiveness in
preventing reoffending.

This will be met by:

o developing evidence-based guidelines, fully considering the policy, legal and
resource implications;

o publishing consultations which clearly set out the rationale for the approach
and likely resource implications;

o taking into account responses and research to make improvements before
publication of definitive guidelines; and

o engaging with stakeholders, practitioners, the media and others to explain the
implications of guidelines.

2. Monitor and evaluate the operation and effect of our guidelines and draw
conclusions
This will be met by:

o putting in place bespoke, targeted evaluations and assessments of the impact
and/or implementation of guidelines and collecting the necessary monitoring
data; and

o by using evaluation evidence to review and, if necessary, amend guidelines.

3. Promote awareness of sentencing and sentencing practice
This will be met by:

o making effective use of consultation events, proactive engagement of the
media, and maximising the Council’s digital capability and online presence to
promote awareness and to improve and strengthen engagement with
stakeholders; and

o by publishing relevant material, in particular evaluations of guidelines and an
annual report of the Council’s activities.

4. Deliver efficiencies, while ensuring that the Council continues to be supported
by high-performing and engaged staff
This will be met by:
o delivering our objectives within the budget we are allocated;



o ensuring that the Office has a motivated and collaborative team who feel
valued and engaged, and have the necessary capability and autonomy to
deliver clear objectives; and

o working together to identify and implement more efficient ways of working and
to ensure value for money.

The activities for 2020/21 and 2021/22 to deliver these objectives are outlined in Table 1.

Delivering the Sentencing Council’s objectives

The Council approaches the delivery of its objectives by adopting a guideline development
cycle. This is based on the policy cycle set out by HM Treasury in the Green Book on
Appraisal and Evaluation in Central Government (2003) and allows a culture of continuous
improvement to be embedded within the development process.

Following this cycle, there are several key stages within the development of a sentencing

guideline:
Monitoring ~ Gathering and
and assessing reviewing
the guideline evidence
Revising the draft Making the case
guideline and for developing/
implementing the amending the
definitive guideline
guideline
Iss.uing the draft Developing/
gwdelme_for amending the
consultation ~ draft guideline

Making the case for developing/amending the guideline

Annex A outlines the Council’s rationale for prioritising which guidelines to produce (or which
existing guidelines to amend), after which options for the actual guideline are considered.
This may include conducting research, assessing options for the scope and remit of a
guideline, its objectives, or whether there is in fact a need for the guideline. If the guideline
has been requested by the Lord Chancellor, Lord Chief Justice, Court of Appeal or a
substantial body of interested parties, this would also be given due consideration.



We are considering as part of the work on the future vision for the Council whether these
considerations remain the right ones or whether they could usefully be refreshed.

Developing/amending the draft guideline

Once the Council has decided that a new guideline will be produced, or an existing one
amended, and has agreed the objectives, work is undertaken to produce a draft guideline
that will be issued for consultation. This involves a variety of different activities including
consideration of relevant case law and existing sentencing guidelines or guidance; analysis
of current sentencing practice; research and analysis to assess any practical, behavioural or
resource implications of draft guideline proposals; stakeholder mapping and engagement
and analysis of media reports. The guideline proceeds through a number of iterations of
drafting in order to ensure that different options are fully considered. A monitoring and
evaluation strategy is also drawn up to ensure that the guideline can be assessed and
evaluated after implementation.

Issuing the draft guideline for public consultation

A draft guideline is issued for public consultation, alongside the analysis and research that
supported its development and an assessment of its resource implications and any equality
impact. The media and stakeholders are briefed about the main issues and the purpose of
the consultation, in order to bring it to the attention of a wide audience and encourage
responses. The consultation is promoted on social media and events are held with
stakeholders to ensure that those with particular interest in the guideline are aware of the
consultation and able to provide their input. Consultations are usually open for 12 weeks, to
allow those who wish to provide a response the chance to do so.

Revising the draft guideline and implementing the definitive guideline

Further work is undertaken after the consultation to revise the guideline to take account of
the responses received; and to review and if necessary test changes to the guideline.

The guideline is published online on the Council’'s website. Updated data on sentencing
practice and a new resource assessment to reflect the final guideline are published at the
same time, and a link to the guideline is sent electronically to stakeholders. The media are
briefed, and a range of channels, including social media, is used to ensure that the public is
informed and that all key parties are aware of and able to access the guideline.

The Council works with the Judicial College to help facilitate training for sentencers on using
the guideline. There will generally be an implementation period before the guideline comes
into effect to allow for awareness-raising and any training to take place.

Monitoring and assessing the guideline

The Council adopts a targeted, bespoke and proportionate approach to assessing each
guideline’s impact and implementation. This work involves an assessment of whether the
guidelines are having any impact on sentencing outcomes or incurring any implementation
issues. This information will be set against the Council’s resource assessments for the
guideline to examine whether there was likely to have been an impact on correctional
resources, as well as the Council’s intention for a particular guideline.

We use a range of different methods for evaluations, drawing on analysis of existing data on
sentencing trends over time, collection of data from sentencers on the factors that influence
their sentencing of different offences, interviews and focus groups, and content analysis of



Crown Court sentencing transcripts; if possible data will be collected “before” the guideline
comes into force as well as “after” in order to provide a comparison between the two time
periods.

A variety of different methods of data collection and analysis may therefore be utilised, both
guantitative and qualitative, as necessary.

Gathering and reviewing evidence

The outcomes of the monitoring and evaluation, along with any stakeholder or media
feedback, are then assessed and considered by the Council. Following this assessment, the
guideline cycle moves back into the phase of making the case for developing/amending
the guideline, this time addressing the need to review the guideline and make
improvements. If this is found to be necessary, the cycle begins again. The timescale for this
process will vary, depending on a nhumber of factors including the extent of monitoring and
evaluation and the urgency for taking any action.

Timing and prioritisation

The Business Plan sets out an indicative timeline for preparation and publication of
guidelines based on the Council’s current priorities and its rolling work programme. The plan
will be subject to bi-annual review and updates will be published, as appropriate, on the
Sentencing Council website.
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Table 1: The main activities to deliver our objectives and planned timescales are as follows:

Work area Objectives | Key planned deliverables Target (end of quarter)
addressed

SECTION 1: GUIDELINES

Assault and Attempted 1,2,3 Publication of consultation, resource assessment and statistical bulletin Quarter 1 2020/21

Murder Publication of revised definitive guideline, consultation response, and Quarter 1 2021/22
resource assessment

Offenders with mental 1,2,3 Publication of definitive guideline, consultation response, and resource Quarter 2 2020/21

disorders assessment

Unauthorised use of a 1,2, 3 Publication of consultation, resource assessment and statistical bulletin Quarter 2 2020/21

trade mark Publication of definitive guideline, consultation response, and resource Quarter 2 2021/22
assessment

Dangerous dogs 2,3 Publication of findings from guideline assessment Quarter 3 2020/21

Magistrates Courts 1,2,3 Publication of revised guidelines, consultation response and updated Quarter 3 2020/21

Sentencing Guidelines resource assessment

Modern Slavery 1,2,3 Publication of consultation, resource assessment and statistical bulletin Quarter 3 2020/21

offences Publication of definitive guideline, consultation response, and resource Quarter 2 2021/22
assessment

Reduction in Sentence | 2,3 Publication of findings from guideline assessment Quarter 3 2020/21

for a Guilty Plea
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Sentencing Children 2,3 Publication of findings from guideline assessment Quarter 3 2020/21

and Young People

Firearms offences 1,2,3 Publication of definitive guideline, consultation response, and resource Quarter 3 2020/21
assessment

Drugs 1,23 Publication of revised guidelines, consultation response and updated Quarter 4 2020/ 21
resource assessment

Sex offences (revision) 1,2, 3 Publication of consultation, resource assessment and statistical bulletin Quarter 1 2021/22

Burglary (revision) Publication of consultation, resource assessment and statistical bulletin Quarter 1 2021/22
Publication of revised guideline, consultation response, and resource Quarter 4 2021/22
assessment

Firearms importation 1,2, 3 Publication of consultation, resource assessment and statistical bulletin Quarter 1 2021/22

Breach guideline 2,3 Publication of findings from guideline assessment Quarter 4 2021/22

Bladed Articles and 2,3 Publication of findings from guideline assessment Quarter 4 2021/22

offensive weapons

SECTION 2: CROSS-CUTTING WORK

Future Vision 1,2,3,4 Development of future strategic direction for Sentencing Council post Ongoing throughout
2020 2020-21
Publication of response to future strategic direction consultation: What Quarter 2 2021/22
next for the Sentencing Council?
Digitisation of 3 Continue to maintain, refine and support online and offline versions of Ongoing
guidelines sentencing guidelines for magistrates (MCSG)
3 Continue to maintain, refine and support online and offline versions of Ongoing

sentencing guidelines for Crown Court Judges
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3 Launch of redeveloped Sentencing Council website Quarter 3 2020/21
Research on attitudes to | 2 Publication of research report on attitudes to guidelines Quarter 1 2021/22
guidelines
Research on 2 Publication of research report on consistency in sentencing Quarter 1 2021/22
consistency in
sentencing
Research on cumulative | 2 Publication of research report on cumulative impacts of guidelines Quarter 1 2021/22
impacts of guidelines
on sentencing severity
and prison places
Research on equality 1,2 Publication of research report on equality and diversity issues related to Quarter 4 2021/22
and diversity issues guidelines
related to guidelines
Sentencing Competition | 3 Sentencing Competition results announced Quarter 1 2020/21
Annual Report 3 Publish 2019-20 Annual Report Quarter 1 2020/21

Publish 2020-21 Annual Report Quarter 1 2021/22

Business Plan 3 Publish 2020/21 and 2021/22 version of rolling 2-3 year plan Quarter 1 2021/22
References received 1,2,3 Respond as required Reactive only
from Lord Chancellor or
Court of Appeal under
section 124
External representation | 1,3 Council members and office staff speak at external events throughout the | Ongoing

year targeting the judiciary, criminal justice practitioners, academics and
special interest groups.
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Promote sentencing guidelines and the Council using all channels,
including via proactive and positive engagement with the media, to
engage with Government, its Arm’s Length Bodies, the Judicial College
and organisations with an interest in criminal justice and sentencing.

Ongoing

Promote public confidence in sentencing by tailoring and targeting our
external communications, developing relationships with key advocates
such as the police service and developing the public-facing content of our
website.

Ongoing

Provide assistance to foreign jurisdictions via visits, advice and support
work.

Ongoing

SECTION 3: EFFICIENCY AND OUR PEOPLE

Efficiency

Publishing all guidelines and other documents online, with the exception
of the annual report.

Ensure value for money in the procurement of goods and services,
making savings where possible, in particular from printing costs and
complying with departmental finance, procurement and contract
management rules.

Learn from lessons of each project, making improvements to future
guidelines as a result; and improving efficiency on the basis of experience
of what works.

Capability

Enable the Council to operate digitally, through development and support
of secure online members’ area, digital Council papers and online
collaboration tools.

Ongoing; review
quarterly
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Ensure all staff undertake at least five days of targeted learning and
development to develop skills, capability and career.

Hold lunchtime seminars for staff to share knowledge and expertise about
the work of the Council, the criminal justice system and Whitehall/
Government.

Engagement

Implement an action plan arising from the findings of the people survey,
based on priorities identified by staff.

15




TIMELINE OF PUBLICATIONS AND GUIDELINE EFFECTIVE DATES 2020 to 2022

April 2020 Assault and attempted murder Launch of consultation

July 2020 Unauthorised Use of a Trade Mark Launch of consultation

July 2020 Annual Report and Accounts Publication of statutory annual report to

the Lord Chancellor

July 2020 Offenders with mental disorders Publication of definitive guideline

October 2020 Magistrates’ Courts Sentencing Revised definitive guidelines published
Guidelines and in effect

October 2020 Offenders with mental disorders Definitive guideline in effect

October 2020 Modern Slavery Offences Launch of consultation

October 2020

Dangerous Dogs Offences

Publication of evaluation report

November 2020

Reduction in Sentence for a Guilty Plea

Publication of evaluation report

November 2020

Sentencing Children and Young People

Publication of evaluation report

December 2020

Firearms Offences

Publication of definitive guideline

December 2020

Theft from a Shop or Stall

Publication of sentencing data

January 2021

Firearms Offences

Definitive guidelines in effect

January 2021

Drug Offences

Publication of revised definitive guideline

April 2021 Drug Offences Definitive guideline in effect

April 2021 Sex Offences (revision) Launch of consultation

May 2021 Assault and attempted murder Publication of revised definitive guideline

June 2021 Firearms importation Launch of consultation

June 2021 Burglary (revision) Launch of consultation

July 2021 Assault and attempted murder Definitive guideline in effect

July 2022 Annual Report and Accounts Publication of statutory annual report to
the Lord Chancellor

July 2021 Modern Slavery Offences Publication of definitive guideline

August 2021 Unauthorised Use of a Trade Mark Publication of definitive guideline

October 2021

Modern Slavery Offences

Definitive guideline in effect

October 2021

Unauthorised Use of a Trade Mark

Definitive guideline in effect

January 2022

Burglary (revision)

Publication of definitive guideline
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Resources

Staff headcount (as at 1 April 2021)

Area of activity FTE:
Head of Office and support 2
Policy 3.6
Analysis and research 5.5
Legal 1
Communications 3
Total 15.1
Budget
Summary of budget and resource allocation
2019/20 2020/21 2021/22
(actual)? (budget) (budget)
£000s £000s £000s
Total funding allocation 1,466 1,495 1,745
Staff costs 1,184 1,166 1,172
Non staff costs 162 119 573
Total expenditure 1,347 1,285 1,745

1 FTE: full-time equivalents

2 The total expenditure has been rounded to the nearest £1,000 independently from the
constituent parts, therefore summing the parts may not equal the rounded total.
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Annex A: Rationale for the prioritisation of guidelines

Under section 120 of the Coroners and Justice Act 2009 the Sentencing Council
must prepare sentencing guidelines on:

¢ the discharge of a court's duty under section 73 of the Sentencing Code
(reduction in sentences for guilty plea);® and

e the application of any rule of law as to the totality of sentences.*

Section 120(4) provides that the Council may prepare sentencing guidelines about
any other matter.

The overarching aim of the Council in publishing guidelines is to promote a clear, fair
and consistent approach to sentencing. In agreeing its rolling work plan, the Council
will prioritise the publication of guidelines that will fulfil that aim.

The Sentencing Council will schedule guideline production on the basis of one or
more of the following factors:

e The Lord Chancellor or the Court of Appeal formally requests the review of
sentencing for a particular offence, particular category of offence or particular
category of offender and the production of a guideline.

¢ New legislation requires supporting sentencing guidelines.

e Guidelines issued by the Sentencing Guidelines Council require conversion into
the Council’s step by step approach to sentencing or current guidelines are out of
date or incomplete.

e A substantial body of interested parties request a guideline to be issued for a
particular area of sentencing.

e Sentencing data suggests that there may be inconsistency in sentencing for a
particular offence, particular category of offence or particular category of
offender.

e Evidence suggests that the guideline would have a significant effect on
sentencing practice, for example, the potential range of available sentences is
wide and/or the number of offences sentenced is significant.

e The resource required to produce a guideline and other work pressures.

35.120 (3)(a)
45.120 (3)(b)
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Annex B: The Office of the Sentencing Council as at 1 April 2021

The Sentencing Council is supported in its work by a multi-disciplinary team of civil servants, as shown below.

Lord Justice Holroyde
Chairman

Steve Wade
Head of Office

Jessica Queenan Emma Marshall

PA to Head of Office Head of Analysis &
& Office Manager Research

Vicky Hunt
Senior Policy Advisor Ollie Simpson Ruth Pope Amber Isaac

& Deputy Legal Senior Policy Advisor Legal Advisor Principal Statistician
Advisor

Vacancy

Phil Hodgson Lisa Frost Mandy Banks

Head of Senior Policy Advisor

o Senior Policy Advisor Principal Research
Communication

Officer

Kathryn Montague

Eliza Cardale

Charlotte Davidson Kate Kandasamy Jenna Downs

Senior Press and
Communication Senior Statistician
Officer

Senior Research

Senior Statistican Officer

Senior Statistician

Vacancy

Research Officer

Gareth Sweny

Assistant
Communication Officer
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Annex C: Sentencing Council Guideline Work Plan — 2020-2022" (as at 1 April 2021)

Guideline

Consultation period

Publish definitive guideline

Definitive guideline in force?

Revision of SC assault and 16 April 2020 — 15 September 2020 May 2021 1 July 2021
SGC attempted murder

quidelines

Drug Offences: revision of SC | 15 January 2020 — 7 May 2020 January 2021 1 April 2021
guideline

Firearms importation offence June 2021 — August 2021 TBC TBC

What next for the Sentencing 10 March 2020 — 9 September 2020 September 2021 TBC

Council (Vision)

Modern Slavery October 2020 — December 2020 July 2021 1 October 2021
Sexual Offences (partial April 2021 — June 2021 TBC TBC

revision)

Terrorism: revision of SC 22 October 2019 — 3 December 2019 | TBC TBC

guideline®

Trademark offences

July — October 2020

August 2021

1 October 2021

Burglary: revision of SC June 2021 to September 2021 January 2022 April 2022
guideline
Perverting the course of justice | TBC TBC TBC

etc?
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Guideline

Consultation period

Publish definitive guideline

Definitive guideline in force?

Motoring offences® TBC TBC TBC
Immigration* TBC TBC TBC
Cybercrime* TBC TBC TBC

! The dates shown in this work plan are indicative; the Council will be revisiting its priorities and objectives, in particular following the ‘Vision’

consultation so the timetable for upcoming guidelines may change.

2 In most instances we aim to bring definitive guidelines into force quarterly, on 1 January, 1 April, 1 July and 1 October.

3 Timetable dependent on progress of the Counter-Terrorism and Sentencing Bill.

4 Dates for these guidelines are dependent on resource availability as other guidelines are completed.

5 Timetable dependent on progress of Police, Crime, Sentencing and Courts Bill.

21




Blank page



The British Journal of Criminology, 2021, XX, 1-18
DOI: 10.1093/bjc/azab030
Advance access publication 21 May 2021

Article

Sentencing Multiple- Versus Single-Offence
Cases: Does More Crime Mean Less
Punishment?

Mandeep K. Dhami*

*Mandeep K. Dhami, Department of Psychology, Middlesex University, The Burroughs, Hendon, London
NW4 4BT, UK; m.dhami@mdx.ac.uk.

The ‘totality principle’ in law aims to show mercy to offenders in multiple-offence (MO) cases and retain ordinal
proportionality in punishing those who commit different categories of offence. The effect of this principle in
practice, however, is largely unknown. The present study involved an analysis of data released by the Sentencing
Council for England and Wales to estimate the prevalence of MO cases and compare the penalties they received
against comparable single-offence (SO) cases. MO cases represented approximately half of the cases in the sam-
ple which included violent, property, drugs and driving offences. Offence-specific regression analyses revealed
that MO/SO case status was not a significant predictor of receiving a custodial sentence or of custody length.
Thus, by applying the totality principle, sentencers may be letting MO offenders ‘off lightly’ Potential explan-
ations for this unintentional effect on decision-making lies in how the totality principle is defined and inter-
preted, and recommendations are made for revising the guideline on application of the totality principle.

Key Words: courts, punishment, sentencing, totality principle

INTRODUCTION

Sentencing represents an important stage of the criminal justice process. At this stage, society (via
the sentencer) officially responds to those who break its rules. The punishments meted out to of-
fenders (e.g, fines, custody, community penalties and compensation orders) aim to give them
their just deserts, incapacitate or deter them (and others) from committing crimes in the future,
rehabilitate them, or enable them to make reparations. Although these competing, and sometimes,
contradictory aims can create problems for the formal measurement of sentence effectiveness, these
responses to crime may be informally evaluated by the public in terms of their perceived fairness
(e.g,, Jones et al. 2008; Jansson 2015). Scholarly debates and research on the fairness of sentences
have often centred around different types of offenders such as those with previous convictions (e.g,,
Bagaric 2014) and those from different racial backgrounds (e.g., Albonetti 2017). However, to date,
relatively little has been said about offenders who are to be sentenced for more than one offence in
what are called multiple-offence (MO) cases (for a recent exception, see Ryberg et al. 2017).!

1 In the literature, multiple offence is sometimes called ‘simultaneous offence’ and this is contrasted with single offence or ‘se-
quential offence’ Multiple offence may also be referred to as multiple ‘offender) and this is distinguished from repeat, persistent
or serial offenders.
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In MO cases, the crimes defendants are to be sentenced for are typically linked in some
way.? For example, crimes may be committed in conjunction with one another (e.g., assault of
a homeowner during a residential burglary), they may be committed contemporaneously (e.g.,
theft from different shops on the same day), or against the same victim, perhaps over a period of
time (e.g., sexual abuse). Thus, MO cases may involve the same type of offence or different types
and the same or different victims.

Retributive and desert-based theories of punishment suggest that offenders should receive a
punishment that is proportionate to the offence and offender (see Bagaric 2000). Indeed, the
concept of proportionality is considered by many to be pivotal to effective and fair sentencing
(see e.g., Smith 200S; von Hirsch and Ashworth 2005; Schneider 2012). However, the question
of whether a specific punishment is proportionate is a difficult one to answer. And, this ques-
tion becomes even more challenging when faced with offenders who must be sentenced for
more than one offence. Legal commentators have debated whether the penalties meted out to
offenders in MO cases ought to be more or less severe than those passed on offenders in single-
offence (SO) cases (e.g,, Lippke 2011; Bagaric and Alexander 2013; Frase 2017). Sentencing
laws and policies in common law jurisdictions appear to suggest that offenders in MO cases
ought to be treated more punitively than their SO counterparts (e.g., those who committed one
burglary only or one assault only; see e.g., Sentencing Council 2012; United States Sentencing
Commission 2018; National Judicial College of Australia 2019). Whether this actually occurs
in practice, however, is largely unknown.

In fact, surprisingly little is known about sentencing in MO cases. Official sentencing stat-
istics refer only to the sentence meted out to the ‘primary’ or ‘principal’ offence; defined as
that which received the highest penalty or, in a tie, which carries the highest maximum penalty.
Although there is a wealth of past research on sentencing (for reviews, see Spohn 2000; Ulmer
2012; Baumer 2013), the fact that much of it has relied on official data means that researchers
have focused on sentencing for the primary/principal offence and have not distinguished be-
tween MO and SO cases. Studies relying on other sources of sentencing data such as court
records have also not appeared to delineate sentencing practice in MO as opposed to SO cases
(for a review, see Dhami and Belton 2015). Laws and policies for sentencing in MO cases do
exist, and these shed some light on how the legal system believes oftences in MO cases ought to
be sentenced.

Sentencing MO cases

The sentencing process in MO cases typically stems from that followed in SO cases. Beyond
this, traditionally, when sentencing MO cases, many common law jurisdictions (e.g., United
States, Canada, England and Wales, Australia, New Zealand) have rejected a simple cumu-
lative approach whereby sentences for each offence are aggregated to produce a final sen-
tence (e.g., Sentencing Council 2012; United States Sentencing Commission 2018; National
Judicial College of Australia 2019). A cumulative approach is deemed to be unacceptable
partly because it could lead to crippling or crushing prison terms for offenders, and reduces
their opportunity to lead a worthwhile life after release (Bottoms 1998). In addition, a sim-
ple cumulative approach could distort important distinctions between different categories of
offence so that a series of less serious offences together receive a more severe penalty than a
single more serious offence, thus violating the notion of ordinal proportionality (Ashworth
2015; see also Jareborg 1998).

2 Although as Wasik (2012) points out, sometimes the ‘associated’ crimes may not be linked in any way, but are simply being
sentenced on the same occasion. Also note that the prosecution has discretion in charging decisions, and as Ashworth (2015)
suggests, prosecutors may or may not charge all offences. Similarly, defendants may not plead guilty to all offences and/or they
may not be convicted of all offences.
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The intricacies of different sentencing laws and policies aside, there are several approaches to
sentencing in MO cases that aim to demonstrate ‘mercy’ or humanity and retain some notion of
ordinal (or overall) proportionality. One approach that is used in several common law jurisdic-
tions (e.g., England and Wales, Canada, Australia, New Zealand), but not the United States, is
to apply the so-called ‘totality principle’® Thomas (1979) was the first to identify the use of this
principle in his examination of sentencing in the Court of Appeal in England and Wales. In this
jurisdiction, where the present study is based, the totality principle is now interpreted as com-
prising two elements (Sentencing Council 2012: §, italics as in original):

1. all courts, when sentencing for more than a single offence, should pass a total sentence
which reflects all the offending behaviour before it and is just and proportionate. This is so
whether the sentences are structured as concurrent or consecutive. Therefore, concurrent sen-
tences will ordinarily be longer than a single sentence for a single offence. 2. it is usually im-
possible to arrive at a just and proportionate sentence for multiple offending simply by adding
together notional single sentences. It is necessary to address the offending behaviour, together
with the factors personal to the offender as a whole.

Thus, in England and Wales, the totality principle is applied after the initial sentence for each
offence in a MO case has been reached with reference to the relevant offence-specific senten-
cing guidelines. These guidelines apply equally to MO and SO cases and have low departure
rates (e.g, 97-98 per cent of sentences fell within the stipulated ranges for some guidelines;
Sentencing Council 2015b). In essence, the totality principle is applied after the sentencer has
taken the steps for sentencing a SO case, i.e., after the sentence has (1) judged the offender’s
culpability and the harm caused by the offence, (2) determined the seriousness of the offence
in accordance with relevant aggravating factors (including previous convictions) and mitigating
factors and (3) considered a reduction in sentence for a guilty plea.

Of course, as the above quote states, in MO cases, the sentencer must also decide if the sen-
tences for each offence should be served (wholly or partly) concurrently or consecutively. This
decision may be influenced by the strength of the association between the offences such that
sentences for closely intertwined offences are likely to be served concurrently. The sentencing
guideline on application of the totality principle in England and Wales states that where the sen-
tences are to be served concurrently, the final sentence should be ‘appropriately aggravated by
the presence of the associated offences’ (Sentencing Council 2012: 6). By contrast, where the
sentences are to be served consecutively, sentencers should ‘add up the sentences for each offence
and consider if the aggregate length is just and proportionate’ (7). Therefore, in both situations,
an adjustment may be made to the initial sentence for one or more of the offences in a MO case;
upwards for concurrent sentences and most likely downwards for consecutive sentences.

Comparing outcomes for MO- versus SO cases

It is clear that application of the totality principle would result in a final (overall) sentence for a
MO case that is less severe than what would be passed following a simple cumulative approach.
Beyond this, some legal commentators have noted that offenders in MO cases may receive a less

3 Inthe United States, one way to deal with MO cases is to reconfigure the offences into one, i.e., ‘when the conduct involves
fungible items (e.g., separate drug transactions or thefts of money), the amounts are added and the guidelines apply to the total
amount’ (United States Sentencing Commission 2018: 10; see also 363-78). Another way is to focus mainly (but not solely)
on what is considered to be the most serious offence, i.e., ‘when nonfungible harms are involved, the offense level for the most
serious count is increased (according to a diminishing scale) to reflect the existence of other counts of conviction’ (10; see also
363-78). Here, the sentence for the ‘focal’ (most serious) offence is increased or aggravated by the presence of other offences
while the penalties for the other offences are reduced. Readers interested in sentencing for MO cases in the United States are re-
ferred to Frase (2017).
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severe penalty than if they were sentenced for each offence on different occasions, i.e., if they
were treated as SO cases (e.g., Wasik 2012). This is sometimes referred to as a ‘bulk discount’*
It is useful to consider how sentences in MO cases compare to SO cases not only because the
public may expect such cases to be treated differently, but also because the law appears to do so.

Following the sentencing process in England and Wales described above, it would appear
that an empirical comparison between MO and SO cases may be performed in at least three
ways. One is to compare the final (overall) sentence meted out in a MO case with that in a SO
case. This is problematic because it is unclear what a ‘comparable’ SO case would look like. For
example, imagine a MO case involving a burglary and an assault that received three years in
prison (one year for the burglary and two years for the assault to be served consecutively or even
concurrently). Should the outcome in this case be compared to a SO case involving a burglary
offence ora SO case involving an assault offence? Another way is to compare the initial sentence
given to each offence in a MO case with its counterpart in a SO case. Using the above example,
the one-year prison sentence for the burglary offence in the MO case would be compared to
the outcome for a SO case involving a burglary, and the two-year prison sentence for the assault
offence in the MO case would be compared to the outcome for a SO case involving an assault.
The problem here is that the initial sentence does not reflect application of the totality principle
in MO cases. Therefore, a third and preferable option is to compare the adjusted sentence given
to each offence in a MO case with a comparable offence in a SO case. Here, comparability may
refer to factors such as offence seriousness in the offence-specific guidelines. This analysis has
the potential to demonstrate the impact of the totality principle on sentencing a specific offence
in a MO case. The present study uses this latter approach.

THE PRESENT STUDY

The main aim of the present study was to examine application of the totality principle in England
and Wales. This involves comparing the sentences meted out to offences in MO cases with those
meted out to comparable offences in SO cases. For example, what sentence does an offender
convicted of Robbery plus one or more other offences receive, compared to an offender con-
victed only of Robbery? Importantly, the present analyses aim to answer this question after con-
trolling for potential differences between the two types of case, i.e,, offender gender and age,
offence seriousness, aggravating and mitigating factors and guilty plea reduction. A secondary
aim was to measure the prevalence of MO and SO cases appearing at the sentencing stage of the
justice process in England and Wales. An understanding of the prevalence of MO cases and the
sentences they receive can be used to test theories of sentencing, evaluate the fairness of sen-
tencing decisions and inform the development of sentencing guidelines and judicial training.

Dataset and variables

The present study used data collected in 2015 by the Sentencing Council for England and
Wales, from Crown Courts, using the Crown Court Sentencing Survey (CCSS). In the Crown
Court, sentences are passed on serious offences by professional judges. The CCSS has been used
to gather information on factors that the Sentencing Council believes ought to influence sen-
tencing decisions (often because they reflect the contents of offence-specific guidelines) so that
it can monitor sentencing practice (Sentencing Council 2018). Courts are asked to complete
the relevant form for every new criminal case sentenced. In MO cases, only information for the
principal offence is provided, although the court does indicate the whether the case involved
one or more than one offence status of a case.

4 Itis sometimes contrasted with the penalty enhancing effect of prior convictions.
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The Sentencing Council conducted the final iteration of the CCSS from 1 January to 31 March 2015
and released the data in 2018. The data collected are anonymized and organized into separate datasets
reflecting groups of offences, many (but not all) of which are covered by offence-specific guidelines.
The datasets released in 2018 were as follows: Arson, Assault, Burglary, Death, Driving, Drugs, Fraud,
Robbery, Sexual offences® and Theft. Although not all of the information collected by the CCSS is made
available in the datasets, for the first time in the short history of the CCSS which started in October
2010, the datasets included a variable indicating whether the case involved MO or SO.6

In addition, two outcome variables are recorded in the datasets. The first is sentence type,
which refers to immediate custody and various non-custodial options (e.g., discharge, fine, com-
munity order, suspended sentencing order). The second outcome variable is applicable only
to cases where the offender was sentenced to immediate custody. Here, the length of time in
custody is coded into several categories from less than 12 months up to life or an indeterminate
period. The present study examines both outcome variables.

Finally, beyond the gender and age of the oftender, the datasets also contain information on
offence type (i.e., the offence for which the offender was either found guilty or pled guilty) and
sentencing relevant factors. These latter factors are the steps followed by sentencers in all cases
(and before they apply the totality principle in MO cases), namely determination of offence ser-
iousness, identification of the presence of a range of aggravating and mitigating factors including
previous convictions and the percentage reduction in sentence given for a guilty plea. All of
these variables are included in the present study.

The definition and coding of the predictor variables in the present study are as follows:

o Offender gender: In the CCSS datasets, offender gender is coded as male or female.

« Offender age: In the CCSS datasets, offender age is coded into five categories (i.e., 18-24,
25-34, 35-44, 45-54, 55 and over). For present purposes, these were recoded into two
categories (i.e., 18-24 versus 25 and over).

« MO/SO case status: In the CCSS datasets, this variable is coded as SO or MO.

« Offence seriousness: This variable refers to a categorical judgement made after examination
of specific factors indicating greater/lesser harm and higher/lower culpability as they are
listed in the offence-specific guideline.” In the CCSS datasets, offence seriousness was
coded into three categories (i.e., 1 = most serious, 2 = medium, 3 = least) for actual bod-
ily harm (ABH), Domestic burglary and Robbery and into five categories (from 1 = most
serious to S = least) for shoplifting. Offence seriousness is not a distinct variable in the sen-
tencing guidelines for three offence types (i.e., Dangerous driving, Possession with intent
to supply and Fraud) and so is not in the respective datasets.

o Aggravating factors: The aggravating factors contained in each guideline differ depending on
the specific offence, but often include factors such as previous convictions, offence commit-
ted on bail, being under the influence of alcohol/drugs, failure to comply with a current court
order and being on licence. The CCSS datasets code the presence (or absence) of each factor.

S For present purposes, the dataset for indecent photographs of children was amalgamated with the one for sexual offences
because they are covered by the same guideline.

6 It was thus not possible to study multiple years because data on MO/SO case status were not made available in previous
releases of the CCSS data.

7 For example, in the Assault offences, guideline factors indicating:

« Greater harm are injury/fear of injury which is serious in the context of the offence; victim particularly vulnerable; and
sustained or repeated assault on same person.

« Lesser harm are injury/fear of injury which is less serious in the context of the offence.

« Higher culpability are offence motivated by/demonstrating hostility to race/religion, disability and/or sexual orienta-
tion/transgender identity; significant degree of premeditation; threatened/actual use of weapon/equivalent; intention to
cause more serious harm; deliberately causes more harm than necessary; targeting of vulnerable victim(s); leading role in
group or gang; offence motivated by/demonstrating hostility to age or sex.

« Lower culpability are subordinate role in group or gang; greater degree of provocation; lack of premeditation; mental
disorder/learning disability were linked to the commission of the offence; and excessive self-defence.
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For present purposes, small sample sizes precluded examination of specific aggravating and
mitigating factors, and so the number of aggravating factors in each case was calculated.

- Mitigating factors: The mitigating factors contained in each guideline also differ depending
on the specific offence, but often include factors such as showing remorse, good charac-
ter, addressing addiction, medical condition, lack of maturity, mental disorder and having
dependents. The CCSS datasets code the presence (or absence) of each factor. For the
reasons mentioned above, the number of mitigating factors in each case was calculated.

o Reduction in sentence for guilty plea: In England and Wales, the reduction in sentence for a
guilty plea is determined by an ‘overarching’ guideline (see Sentencing Council 2007). The
reduction in sentence is not an aspect of mitigation. The reduction may be anywhere from
one-third (for a guilty plea at the earliest reasonable opportunity) to one-tenth (for a guilty
plea during trial), although there is some discretion allowed. In the CCSS datasets, this is a
continuous measure.

Before moving to the present analyses and findings, it is worth noting some more limitations of
the CCSS. First, the CCSS datasets refer to a sample of sentenced cases, although the average
response rate is relatively high for a paper-based survey of professionals (e.g., over 60 per cent;
Sentencing Council 2015a), and sentencers who completed the survey may have been more
likely to comply with the guidelines. Second, the CCSS does not collect data on offender race,
and although data on court was collected is was not released for 2015. Evidence suggests that
both of these factors may play an unwanted role in sentencing (e.g., Hood 1992; Pina-Sénchez
and Linacre 2013). However, the present study is unable to capture the effect of such factors on
sentencing in MO and SO cases. Finally, some other potentially useful information (i.e., details
of the other offences in MO cases, the sentences passed on these oftences, and whether the over-
all sentence in MO cases was concurrent or consecutive) was not available. The implications
will be discussed later. Nonetheless, the CCSS provides the most detailed and comprehensive
picture of sentencing practice in England and Wales that is currently available, and it has been
the source of data for numerous quantitative studies of sentencing in this jurisdiction (e.g., Pina-
Sénchez and Linacre 2013; Roberts and Pina-Sanchez 2014; Pina-Sénchez et al. 2017; 2018;
Lightowlers and Pina-Sanchez 2018).

ANALYSES AND FINDINGS

In order to ensure there were a sufficient number of cases for comparison between MO and SO
cases while also examining a broad range of offences, data on the most common offence type
were extracted from each dataset. These were as follows: Arson endangering life (n = 57), S.47
(n = 1,057; hereafter called ABH), Dangerous driving (n = 351), Domestic burglary (n = 1,036),
Section 1 Fraud Act 2006 (1 = 280; this refers to fraud by false representation, failing to disclose in-
formation or abuse of position; hereafter called Fraud), Making threats to kill (n = 37), Possession
with intent to supply (n = 933), Possession of indecent photograph of child (n = 185), Robbery
(n=605) and Theft from shops and stalls (n = 204; hereafter called Shoplifting).

Prevalence of MO and SO cases

Information on the MO/SO status of a case was available in 67.2 per cent of the sample
(n = 3,187 out of 4,745). Of these cases, 48.7 per cent (n = 1,551) were MO cases and 51.3 per
cent (n=1,636) were SO cases. Figure 1 shows the proportion of MO and SO cases within each
offence type. As can be seen, MO cases represented half or more of the cases sentenced for six
of the ten offence types studied. Indeed, MO cases accounted for the vast majority of cases of
Possession of indecent photograph of child.
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Fig. 1. Percentage of MO and SO cases within offence type.

Comparison of outcomes between MO and SO cases®

Logistic regression analyses were performed to examine the association between MO/SO case
status and outcome, controlling for offender characteristics (i.e., gender and age) and senten-
cing relevant factors (i.e., offence seriousness, aggravating and mitigating factors and guilty plea
reduction). It is important to control for any differences between MO and SO cases that could
account for differences in their outcomes. As mentioned earlier, the totality principle is applied
after the sentencer has followed the steps applicable to both MO and SO cases, i.e., he/she has
judged the offender’s culpability and the harm caused by the offence, determined the serious-
ness of the offence in accordance with relevant aggravating factors including previous convic-
tions as well as mitigating factors and considered a reduction in sentence for a guilty plea (e.g,
see Sentencing Council 2011). Each of these factors may influence outcomes. Specifically, pen-
alty severity ought to be positively associated with offence seriousness and aggravating factors
including previous convictions, but negatively associated with mitigating factors and percentage
reduction in sentence for a guilty plea. Thus, in the following analyses, these factors were taken
into consideration when comparing outcomes between MO and SO cases.

Immediate custody
Binary logistic regression models were computed for each offence type. The criterion variable in
the models was custody, which was measured as whether the offence received a non-custodial
penalty or immediate custody. The predictor variables were: offender gender and age, MO/SO
case status, offence seriousness, number of aggravating factors including previous convictions,

8 Further analyses were not conducted on three offence types. This was due to the small sample size for Arson endangering life
and Making threats to kill and due to the small number of SO cases for Possession of indecent photograph of child.
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number of mitigating factors and percentage reduction in sentence for a guilty plea. All variables
were entered simultaneously into the models.

Appendix A (Table A1) presents the full results of the regression analyses.” In summary,
Nagelkerke’s R? values ranged from 0.29 (for Fraud) to 0.51 (for ABH), indicating that the
models contributed to prediction of the outcome. In fact, the model chi-square statistics show
that all of the models predicted the data better than their respective constant only models. The
models’ rates of successfully predicting immediate custody rose and ranged from 68.8 per cent
(for Fraud) to 92.6 per cent (for Robbery).

MO/SO case status was a significant predictor in only one model (i.e., Possession with intent
to supply). Here, the odds of a MO case receiving immediate custody were 2.03 times greater
than its SO counterpart. Thus, for the remaining six offence types, offenders in MO cases were
not significantly more likely to receive immediate custody than their counterparts in SO cases.

Custody length

For those cases that received immediate custody, the association between MO/SO case status
and length of time in custody was also examined. As noted earlier, this variable is coded into
several categories in the available datasets. Preliminary analyses revealed that the majority of
all MO and SO cases that received immediate custody for each of the seven offence types were
given a sentence length that fell into only two categories, and so the sentence length categories
were divided into two for present purposes.

Binary logistic regression models were then computed for each offence type. The criterion
variable was up to one year versus over one year in custody for five offence types (i.e., ABH,
Dangerous driving, Domestic burglary, Fraud and Shoplifting), and up to three years ver-
sus over three years for two offence types (i.e., Possession of drugs with intent to supply and
Robbery). As before, the predictor variables were: offender gender and age, MO/SO case sta-
tus, offence seriousness, number of aggravating factors including previous convictions, number
of mitigating factors and percentage reduction in sentence for a guilty plea. All variables were
entered simultaneously into the models.

Appendix B (Table B1) presents the full results of the regression analyses. To summar-
ize, Nagelkerke’s R values ranged from 0.12 (for Dangerous driving) to 0.57 (for Robbery)
indicating that the models contributed to prediction of sentence length. The model chi-square
statistics show that six of the seven models predicted the data better than their respective
constant only models. The exception was the model for Fraud, which will not be interpreted
turther. For the other six models, prediction success rates rose and ranged from 69.2 per cent
(for Dangerous driving) to 83.7 per cent (for ABH).

MO/SO case status was only a significant predictor of custody length in one model (ie.,
Robbery). Here, the odds of a MO case receiving over three years in custody were 2.49 times
greater than its SO counterpart. Thus, for the majority of offence types, offenders in MO cases
were not significantly more likely to receive longer terms in custody than their counterparts in
SO cases.

DISCUSSION

Several common law jurisdictions suggest that when faced with MO cases, sentencers should
apply the totality principle (e.g., Sentencing Council 2012; National Judicial College of Australia

9 Although the coefficients for the control variables are reported in the present paper, their effects will generally not be inter-
preted following the advice of Westreich and Greenland (2013), who point to the problem of treating such effects as independent
even though they were estimated in an adjusted model. Since the main focus of the present study is to examine the effect of MO/
SO case status, only the coefficient for this variable will therefore be interpreted.
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2019). The present study represents a first attempt at empirically examining how application of
this principle in England and Wales affects outcomes for offences in MO cases as compared to
their counterparts in SO cases. This is an important issue for several reasons. First, MO cases
represent common court business—they represented approximately half of the sentenced cases
in the samples derived from CCSS datasets examined in the present study. Second, perceptions
of the fairness of sentences may shape public confidence in the justice system as a whole (e.g.,
Hough and Roberts 2004). Finally, sentences may be appealed on the basis that they are too
severe or too lenient (Wasik 2012).

Thinking along the lines of retributive or just desert theories, the public might expect that the
penalties meted out to offences in MO cases would be more severe (i.e., more likely to receive
immediate custody and/or longer custodial sentence lengths) than those passed on comparable
offences in SO cases. However, the present analyses revealed that for six of the seven offence
types examined, MO/SO case status was not a significant predictor of immediate custody or
custody length. Importantly, this was true after taking into account the effect of offender gender
and age, as well as other sentencing relevant variables such as offence seriousness, number of
aggravating factors (including previous convictions) and mitigating factors and guilty plea re-
duction. Thus, offenders in MO cases were not significantly more likely to receive immediate
custody (or a longer period in custody) than their counterparts in SO cases.

The sentencing ranges in the current offence-specific guidelines in England and Wales are
equally applicable to offences in MO and SO cases. The fact that the present study compared
application of the totality guideline against several different offence-specific guidelines, and
found similar results suggest that the explanation for the observed findings may lie in the cur-
rent guideline on the totality principle. This guideline is applied in MO cases after application
of the offence-specific guidelines (see Wasik 2012 who argues that the totality principle should
instead be incorporated into the offence-specific guidelines). It appears that application of the
totality principle as stated in the guideline means that some offenders in MO cases (especially
those serving their sentences concurrently) may be ‘getting off lightly’ compared to their SO
counterparts. The impact of this principle on sentencing may appear unfair to the public. The
extent to which it is effective in reducing crime is unknown. Regardless, the present findings are
unlikely to inspire confidence in the justice system.

Potential explanations

The following discussion of the potential explanations in relation to the totality guideline ought
to be considered tentative, given this is the first empirical study of this issue, and given the limi-
tations of the study (which will be mentioned later). A close examination of the guideline on
application of the totality principle in England and Wales points to several possible explanations
for why an offence in a MO case may receive the same or a less severe penalty than its counter-
part in a SO case. These explanations may act alone or in conjunction with one another and
ought to be examined in future research.

First, although personal mitigation, which has the effect of reducing penalty severity, is com-
mon to both MO and SO cases, it may be that personal mitigation is considered (at least) twice
in MO cases. The first opportunity is when an initial sentence is considered for each offence
(as per the offence-specific guidelines) and the second is when the totality principle is applied
(see quote from Sentencing Council 2012 presented earlier). In fact, Pina-Sdnchez ef al. (2018)
revealed that for a combination of assault offences, some factors including personal mitigation
may be considered twice even before the totality principle is applied. In the present context,
personal mitigating factors such as remorse, previous good character and addressing addiction
may be double-counted (or even triple-counted) in MO cases compared to SO cases. In order to
test this explanation, a comparison of the initial and adjusted sentences given to offences in MO
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cases is required, taking account of the presence of personal mitigating factors. This, however,
cannot be easily done using real sentencing data because sentencers faced with MO cases do not
typically record their initial sentences before adjustments are applied, and so another methodo-
logical approach is required to test this potential explanation.

Second, in MO cases as opposed to SO cases, the effect of personal mitigation may be over-
weighted relative to the effect of aggravating factors, which are meant to increase penalty sever-
ity. This is because application of the totality principle explicitly requires sentencers to consider
personal mitigation again (as mentioned above), but not aggravating factors. The offence-
specific guidelines do not indicate the weight that should be attached to specific aggravating
and mitigating factors, or the relative weight that should be given to each set of factors. This
means that sentencers are afforded considerable discretion. Indeed, the CCSS only collected
data on aggravating and mitigating factors that were specified in the guidelines. The fact that
these lists of factors are non-exhaustive means that sentencers could have considered other fac-
tors. Past research points to some of the mitigating factors that may be particularly influential
in sentencing (e.g., Jacobson and Hough 2007; Irwin-Rogers and Perry 2015; Maslen 2015;
Belton 2018). Consistent with the second potential explanation, in the present study, the num-
ber of mitigating factors present in a case was a significant predictor of immediate custody for
all of the seven offence types studied (and this variable was a significant predictor of custody
length in five models). The weight attached to this variable was greater than that attached to the
number of aggravating factors in most of the models (i.e., five out of seven models predicting
immediate custody and three out of six models predicting custody length). The few exceptions
included Possession with intent to supply (when predicting immediate custody) and Robbery
(when predicting custody length), which, consistent with this second explanation, were both
offence types where MO cases were more likely to be treated punitively compared to their SO
counterparts.

Finally, as mentioned earlier, the sentence for one or more of the offences in a MO case may
be adjusted downwards if sentences are to be served consecutively, and adjusted upwards if
they are to be served concurrently. It may be that the downwards adjustment is too much, and/
or the upwards adjustment is too little, especially when considering the aforementioned pen-
alty reducing effects of personal mitigation, or that the two adjustments cancel each other out.
Unfortunately, the CCSS dataset did not include information on how the sentence was meant
to be served. Since offences in MO cases are typically intertwined it is likely that sentences
in the majority of MO cases would be served concurrently (Sentencing Council 2012).° As
an extreme example, imagine if the sentences in all of the MO cases in the present study were
to be served concurrently—the fact that the dataset contains information on the sentence for
the offence which received the highest penalty suggests that any upwards adjustment for con-
current sentences was insufficient. This situation would undermine Wasik’s (2012) assertion
that concurrent sentences result in a greater ‘internal sum’ and better reflect the sentences for
individual offences compared to consecutive sentences which require some offences to be
‘undersentenced’ and so should be preferred. Clearly, further research is needed to empirically
examine the effect of how a sentence is served to properly test this final explanation (see Lippke
2011 for forms of ‘consecutivism’ and ‘concurrentivism’).

Limitations and future research directions

The present study relied on data from the CCSS. Although this source of data provides some ex-
ternal validity and generalizability (see Dhami and Belton 2017), it limited the breadth of ques-

10 In some jurisdictions such as the State of Victoria, Australia, where the totality principle is applied, there is a statutory pre-
sumption in favour of passing concurrent sentences (Wasik 2012). This is also true for some American jurisdictions (see Frase
2017).
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tions that could be asked about application of the totality principle as well as the depth of the
answers that could be provided. Thus, several avenues for future research remain. These include
testing the robustness of the present findings and their potential explanations using a variety of
methods and other data sources, as well as building on these findings in order to provide a more
comprehensive understanding of sentencing in MO cases.

First, beyond issues discussed above regarding whether sentences in MO cases were con-
current or consecutive, the CCSS datasets did not contain information on the other offences
in MO cases (e.g., their nature, when they were committed), or the sentences that these other
offences received. Research ought to examine the effect of whether or not the other offences oc-
curred in a single transaction. Roberts and de Keijser (2017) suggest that offenders convicted
of more than one offence committed close in time should not be viewed as culpable as those
whose offences were committed over a longer time period. Consistent with their view, they cite
Robinson’s (2013) finding that research participants gave greater punishment discounts when
offences were temporally contiguous. Future research could also be directed at how application
of the totality principle is affected by whether or not the other offences in a MO case are similar
or different. In addition, the research could investigate how application of the totality principle
is affected by whether or not the applicable sentences in a MO case are of the same type (i.e., all
custodial) or different types (i.e., custodial and non-custodial). It is reasonable to expect that
sentencers may find their task more difficult when sentencing a variety of offence types (partly
because they fall within different guidelines), and when applicable sentences are measured in
different units that need to be aggregated somehow (e.g., amount of fine, length of time in cus-
tody). As the cognitive task becomes more complex, people may increasingly resort to intuitive
(rather than analytic) judgement strategies (Hammond 1996; 2000). The extent to which task
complexity and any resultant changes in cognitive strategy may lead to penalty reducing effects
for MO cases should be investigated.

The generalizability of the present findings should also be established in the context of
other jurisdictions that apply the totality principle when sentencing MO cases. For instance,
in Australia, interpretation and application of the principle is left to the discretion of individ-
ual sentencers (see Bagaric and Alexander 2013). While some are attracted to this holistic ap-
proach (for a review, see Dhami et al. 2015), there is considerable research across jurisdictions,
using different methodologies and examining different decisions that has attested to the prob-
lems associated with judicial discretion (e.g., Kone¢ni and Ebbesen 1982; Englich et al. 2006;
Guthrie et al. 2007; von Helversen and Rieskamp 2009; Rachlinski et al. 2015; Dhami et al.
2020) and lack of guidance (see Dhami et al. 2015). Although some have raised concerns about
what guidelines can achieve in terms of tailoring sentences to the circumstances of individual
offences and offenders (Roberts et al. 2018), the effect of judicial discretion on sentencing MO
cases compared to their SO counterparts remains to be examined."

There may be several reasons for applying the totality principle beyond demonstrating mercy
and retaining ordinal proportionality (see Ryberg 2005; Lippke 2011; Bagaric and Alexander
2013), however, the laws and policies dictating its delineation are typically vague and ill-defined,
even in jurisdictions such as England and Wales where guidelines exist on this principle (Wasik
2012). Therefore, an alternative approach may be warranted. Legal scholars have debated the
principles that ought to underlie sentencing in MO cases and called for alternative approaches
to deal with such cases (e.g., Lovegrove 2004; Ryberg 2005; Lippke 2011; Wasik 2012; Bagaric
and Alexander 2013; Manson 2013; Frase 2017; Hoskins 2017). For now, the potential ex-

11 Researchers may have to use other methods because although official Australian sentencing data is collected on the MO/
SO status of a case, these ‘do not provide details about how many other counts [offences] there were, what offences they were or
what penalties they incurred’ (Personal e-communication dated 23 April 2019 to the author from the Judicial Commission of
New South Wales Australia).
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planations for the present findings discussed above in relation to the guidelines in England and
Wales, which although needing further investigation, suggest that attention should be paid to
how sentencers are asked to use personal mitigating factors in MO cases, as well as how they
increase or reduce sentences in these cases depending on whether they are to be served con-
currently or consecutively. In addition, the order of reasoning specified in the guidelines could
be examined."? Wasik (2012), e.g., questions whether the issue of how the sentence is to be
served (concurrently versus consecutively) ought to come before or after applying the totality
principle.

In addition to the above avenues for future research, the outcomes (e.g., reoffending rates) of
sentences meted out to offenders in MO versus SO cases could also be measured because such
knowledge could inform more effective sentencing. In addition, public opinion surveys could
glean levels of support for sentencing policies that result in more lenient or more harsh sen-
tences for offenders in MO cases compared to their SO counterparts.

A scientific, evidence-based approach to policy-making in sentencing may be fruitful. In
order for researchers to properly investigate and understand sentencing practice, jurisdictions
should not only release data on the MO/SO status of sentenced cases, but also on all of the
offences being sentenced in MO cases, the sentences that each offence received, and whether
these were to be served concurrently or consecutively. Without such information, both research
and official statistics provide only a partial and skewed picture of sentencing. The need for an
effective and fair system is clear—sentencing has implications for the lives of offenders and their
families, victim satisfaction with the justice process, the work and resources of criminal justice
agencies, and ultimately for public safety.

FUNDING

12 It has been noted that in Australia, some sentencers may start the reasoning process in MO cases with application of the
totality principle (Wells 1992; Lovegrove 2004).
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APPENDIX A
Table Al. Regression models predicting non-custodial penalty versus immediate custody for each
offence type
Predictor B(SE) Wald (df) Exp(B) Lower, upper 95% CI
ABH
Constant 1.27 (1.17) 1.18 (1) 3.56
Gender™ -194(070)  7.80(1)  0.14 0.04,0.56
Age ~0.04(027)  002(1) 096 0.57, 1.64
MO/SO case status 0.14 (0.27) 0.27 (1) 1.15 0.68, 1.93
Offence seriousness™** 31.93 (2)
Offence seriousness (1)** 1.77 (0.59) 8.96 (1) 5.85 1.84,18.59
Offence seriousness (2) 0.36 (0.59) 0.38 (1) 1.44 0.45,4.58
Num. of aggravating factors™** 048 (0.07)  42.66 (1) 1.62 1.40, 1.87
Num. of mitigating factors™** -0.94(0.12)  63.51(1) 0.39 0.31,0.49
% guilty plea reduction -0.03 (0.02) 3.57 (1) 0.97 0.95, 1.00
Dangerous driving
Constant 1.47 (1.54) 0.91 (1) 4.34
Gender -0.69 (0.94) 0.54 (1) 0.50 0.08,3.14
Age -0.10(0.37)  0.07(1) 091 0.44,1.86
MO/SO case status -0.16 (0.35) 0.20 (1) 0.85 0.43,1.71
Num. of aggravating factors™** ~ -0.99 (0.17)  36.46 (1) 0.37 0.27,0.51
Num. of mitigating factors*** 0.89(0.16)  31.58(1) 2.42 1.78,3.30
% guilty plea reduction -0.03 (0.03) 1.29 (1) 0.97 0.92,1.02
Domestic burglary
Constant* 2.67 6.53(1) 14.42
Gender*** -1.82(0.52)  12.19(1) 0.16 0.06,0.45
Age 0.14 (0.29) 0.25(1) 1.16 0.66,2.02
MO/SO case status 0.36 (0.30) 1.40 (1) 1.43 0.79,2.58
Offence seriousness*** 21.61 (2)
Offence seriousness (1)*** 224(0.54)  17.17(1) 9.35 3.25,26.92
Offence seriousness (2) 0.34 (0.39) 0.74 (1) 1.40 0.65,3.01
Num. of aggravating factors*** 0.90(0.15)  34.88(1) 2.47 1.83,3.33
Num. of mitigating factors*** -0.94(0.13)  49.72(1) 0.39 0.30,0.51
% guilty plea reduction -0.04 (0.02) 3.75(1) 0.96 0.92,1.00
Fraud
Constant -1.08 0.37 (1) 0.34
Gender -0.76 (043)  323(1) 0.47 0.20,1.07
Age 0.71(0.68)  1.09(1) 2.03 0.54,7.72
MO/SO case status -0.07(0.39)  0.031(1) 0.93 0.44,2.00
Num. of aggravating factors 0.08 (0.19) 0.19 (1) 1.09 0.75,1.58
Num. of mitigating factors™** -0.64 (0.14) 19.43 (1) 0.53 0.40,0.70
% guilty plea reduction* 0.05 (0.03) 3.99 (1) 1.05 1.00, 1.10
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Table Al. Continued

Predictor B (SE) Wald (df) Exp(B)  Lower, upper 95% CI
Possession with intent to supply*
Constant 0.57 (0.77) 0.56 (1) 1.78
Gender™** -0.70 (0.48)  12.54(1) 0.18 0.07, 0.47
Age 0.08 (0.21) 0.14 (1) 1.08 0.72,1.61
MO/SO case status™* 071(020) 1221(1)  2.03 1.37,3.02
Num. of aggravating factors*** 0.44 (0.11) 17.65 (1) 1.56 127,191
Num. of mitigating factors™** -0.39 (0.06) 46.54 (1) 0.68 0.61,0.76
% guilty plea reduction 0.02 (0.01) 1.79 (1) 1.02 0.99, 1.05
Robbery
Constant -0.68 (1.64) 0.17 (1) 0.51
Gender 072(1.13)  041(1)  2.05 0.23, 18.64
Age 025(0.55)  021(1) 128 0.44,3.74
MO/SO case status 0.68 (0.58) 1.41(1) 1.98 0.64,6.11
Offence seriousness 3.97(2)
Offence seriousness (1) 1.78 (1.23) 2.10 (1) 5.93 0.53,65.91
Offence seriousness (2) 0.86 (0.55) 2.44 (1) 2.37 0.80, 6.98
Num. of aggravating factors** 0.63 (0.20) 10.47 (1) 1.88 1.28,2.76
Num. of mitigating factors™** -0.79 (0.19) 18.41 (1) 0.45 0.32,0.65
% guilty plea reduction 0.01 (0.03) 0.20 (1) 1.01 0.96,1.08
Shoplifting
Constant -6.28 (3.34) 3.53(1) 0.00
Gender 028(0.80)  0.12(1) 1.33 0.28,6.35
Age ~022(0.82)  007(1) 081 0.16, 4.04
MO/SO case status 0.19 (0.65) 0.09 (1) 1.21 0.34,4.33
Offence seriousness 4.61 (4)
Offence seriousness (1) 0.74 (1.21) 0.37 (1) 2.09 0.19,22.62
Offence seriousness (2) 1.40 (1.00) 1.96 (1) 4.05 0.57,28.71
Offence seriousness (3) 1.37 (1.00) 1.88 (1) 3.95 0.55,28.15
Seriousness (4) 1.68 (0.89) 3.59 (1) 5.35 0.95,30.29
Num. of aggravating factors 0.53 (0.31) 2.90 (1) 1.70 0.92,3.14
Num. of mitigating factors*** -0.98 (0.27) 12.83 (1) 0.38 0.22,0.64
% guilty plea reduction* 0.18 (0.09) 4.16(1) 1.19 1.01,1.41

Note. Gender (1 =male, 2 = female), Age (1 = 18-24, 2 =25 and over), MO/SO status (1 = single offence, 2 = multiple offence),
seriousness (for ABH, Domestic burglary and Robbery: 1 = most serious, 2 = medium, 3 = least; for shoplifting: 1 = most serious
to S = least). The last category (least serious) was used as the reference category in the regression models. *p < 0.0S, **p < 0.01,
***p < 0.001. *Gender was not entered into the model for Possession with intent to supply due to large standard errors associated
with the coefficient of this variable. ABH: N = 455, Nagelkerke R? = 0.51, Model x* = 220.91 (8), p < 0.001. Dangerous driving:
N =208, Nagelkerke R? = 0.47, Model x* = 89.68 (6), p < 0.001. Domestic burglary: N = 545, Nagelkerke R? = 0.46, Model

x> =183.84 (8), p < 0.001. Fraud: N = 278, Nagelkerke R* = 0.19, Model x> = 38.47 (S), p < 0.001. Possession with intent to
supply: N = 520, Nagelkerke R = 0.31, Model x> = 135.34 (6), p < 0.001. Robbery: N = 272, Nagelkerke R? = 0.42, Model
x*=58.38 (8), p < 0.001. Shoplifting: N = 86, Nagelkerke R? = 0.50, Model y* = 40.02 (10), p < 0.001.
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Predictor B(SE) Wald (df)  Exp(B)  Lower, upper 95% CI
ABH

Constant 0.08 (1.93) 0.01 (1) 1.09

Gender 0.78 (0.65) 1.45 (1) 218 0.61,7.70

Age 0.10(0.30)  0.11(1) 110 0.62,1.97

MO/SO case status 0.34 (0.30) 1.32(1) 1.40 0.79,2.50

Offence seriousness™** 23.45(2)

Offence seriousness (1) 1.02 (0.62) 2.69 (1) 2.76 0.82,9.31

Offence seriousness (2) -0.47 (0.58) 0.66 (1) 0.63 0.20,1.95

Num. of aggravating factors* -0.15(0.07) 4.51 (1) 0.86 0.75,0.99

Num. of mitigating factors*** 0.46 (0.13) 13.22 (1) 1.59 1.24,2.04

% guilty plea reduction -0.00 (0.02) 0.02 (1) 1.00 0.97,1.03
Dangerous driving

Constant -0.29 (1.34) 0.05 (1) 0.75

Gender -020(0.87)  134(1) 082  0.15,4.50

Age 038(0.33)  0.30(1) 147 0.77,2.82

MO/SO case status 0.17 (0.32) 10.28 (1) 1.19 0.64,2.23

Num. of aggravating factors** 0.42 (0.13) 5.62 (1) 1.51 1.18,1.95

Num. of mitigating factors* -0.27 (0.11) 0.83 (1) 0.76 0.61,0.96

% guilty plea reduction 0.02 (0.02) 0.05 (1) 1.02 0.98,1.07
Domestic burglary

Constant 3.35(1.37) 5.96 (1) 28.53

Gender 0.54 (0.80)  0.45(1) 171 0.36,8.18

Age 026 (0.30) 079 (1) 130 073,233

MO/SO case status 0.05 (0.30) 0.03 (1) 1.0 0.58,1.91

Offence seriousness™ 13.16 (2)

Offence seriousness (1)*** 3.89 (1.08) 13.03 (1) 48.65 5.90,401.05

Offence seriousness (2) 0.34 (0.40) 0.70 (1) 1.40 0.64, 3.08

Num. of aggravating factors -0.04 (0.13) 0.10 (1) 0.96 0.75,1.23

Num. of mitigating factors -0.07 (0.13) 0.30 (1) 0.93 0.73,1.20

% guilty plea reduction** -0.10 (0.03) 11.89 (1) 0.90 0.85,0.96
Possession with intent to supply

Constant -1.01 (0.96) 1.11 (1) 0.37

Age* 072(033)  4.85(1) 205 1.08,3.89

MO/SO case status 0.29 (0.32) 0.81 (1) 1.33 0.72,2.48

Num. of aggravating factors™** 0.41 (0.13) 9.66 (1) 1.51 1.16,1.96

Num. of mitigating factors* -0.31 (0.13) 5.83(1) 0.74 0.57,0.94

% guilty plea reduction™* -0.07 (0.02) 12.93 (1) 0.93 0.90,0.97
Robbery

Constant™** -7.22(1.87) 14.86 (1) 0.00

Gender 030(1.02)  0.09(1) 135  0.18,9.85
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Table B1. Continued

Predictor B(SE) Wald (df)  Exp(B)  Lower, upper 95% CI

Age™* 104 (0.38)  7.60 (1) 282 135,588

MO/SO case status* 0.91 (0.36) 6.32(1) 2.49 1.22,5.06

Offence seriousness*** 18.61(2)

Offence seriousness (1)*** 4.24(0.98) 18.14 (1) 69.72 9.89,491.59

Offence seriousness (2)*** 3.56 (.88) 16.30 (1) 35.31 6.26,199.23

Num. of aggravating 0.65 (0.12) 30.24 (1) 1.19 1.52,2.41

factors™*

Num. of mitigating factors™* -0.40 (0.15) 7.46 (1) 0.67 0.51,0.89

% guilty plea reduction -0.05 (0.02) 3.73(1) 0.96 0.91, 1.00
Shoplifting

Constant® 6.80 (3.20) 4.54 (1) 904.97

Gender -0.76 (0.71) 1.13(1) 0.47 0.12,1.89

Age 026(072)  0.13(1) 129 032,531

MO/SO case status -0.44 (0.56) 0.64 (1) 0.64 022,191

Offence seriousness 424 (4)

Offence seriousness (1) -1.34(1.08) 1.55(1) 0.26 0.03,2.16

Offence seriousness (2) -1.33(0.87) 2.32(1) 0.27 0.0, 1.46

Offence seriousness (3) -1.68 (0.87) 3.72(1) 0.19 0.03,1.03

Seriousness (4) -0.88 (0.74) 1.40 (1) 0.42 0.10,1.78

Num. of aggravating factors 0.17 (0.22) 0.63 (1) 1.19 0.77,1.83

Num. of mitigating factors* 0.52(0.22) 5.79 (1) 1.68 1.10,2.58

% guilty plea reduction® -0.18 (0.08) 4.66 (1) 0.83 0.71,0.98

Note. The model for Fraud was not statistically significant (N = 157, Nagelkerke R? = 0.17, Model x* = 11.82 [6], p = 0.066), and
so it is not presented. *p < 0.05, **p < 0.01, **p < 0.001. ABH: N = 455, Nagelkerke R* = 0.16, Model x> = 43.47 (8), p < 0.001.
Dangerous driving: N = 208, Nagelkerke R> = 0.12, Model x* = 18.62 (6), p = 0.005. Domestic burglary: N = 545, Nagelkerke
R?=0.22, Model x* = 63.21 (8), p < 0.001. Possession with intent to supply: N = 278, Nagelkerke R* = 0.20, Model x> = 41.05
(6), p < 0.001. Robbery: N = 245, Nagelkerke R* = 0.57, Model x> = 134.86 (8), p < 0.001. Shoplifting: N = 86, Nagelkerke
R?=0.30, Model x* = 21.96 (10), p = 0.015.
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Annex A
Perverting the Course of Justice

Common law
Triable only on indictment

Maximum: Life imprisonment

Offence range: Community order — 7 years’ custody



STEP ONE
Determining the offence category

The court should determine the offence category with reference only to the factors in
the table below. In order to determine the category the court should assess
culpability and harm.

The level of culpability is determined by weighing up all the factors of the case.
Where there are characteristics present which fall under different levels of
culpability the court should balance these characteristics to reach a fair
assessment of the offender’s culpability.

CULPABILITY
Demonstrated by one or more of the following:

A- High Culpability e Conduct over a sustained period of time
Sophisticated and/or planned nature of conduct
e Underlying offence very serious

e Other cases that fall between categories A and C
because:

o Factors are present in A and C which
balance each other out and/or

o The offender’s culpability falls between the
factors described in Aand C

B- Medium
culpability

C- Lower culpability | e Unplanned and/or limited in scope and duration
e Unsophisticated nature of conduct
e Underlying offence was not serious

¢ Involved through coercion, intimidation or
exploitation

o Offender’s responsibility substantially reduced by
mental disorder or learning disability

HARM

The level of harm is assessed by weighing up all the factors in the case.

Category 1 e Serious consequences for an innocent person(s) as a
result of the offence (for example time spent in
custody/arrest)

e Serious distress caused to innocent party (for example
loss of reputation)

e Serious impact on administration of justice

e Substantial delay caused to the course of justice

Category 2 e Suspicion cast upon an innocent person as a result of
the offence

e Some distress caused to innocent party
Some impact on administration of justice

e Some delay caused to the course of justice

Category 3 e Limited effects of the offence




STEP TWO

Starting point and category range

Having determined the category at step one, the court should use the
corresponding starting point to reach a sentence within the category range
below. The starting point applies to all offenders irrespective of plea or
previous convictions

For cases of particular gravity, sentences above the top of the range
may be appropriate

Harm Culpability
A B C
Category 1 Starting Point Starting Point Starting Point
4 years’ custody 2 years’ custody 1 years’ custody
Category Range Category Range Category Range
2 -7 years’ 1 -4 years’ custody 9 months - 2
custody years’ custody
Category 2 . _ Starting Point Starting Point
Startln’g Point 1 years’ custody | 9 months’ custody
2 years’ custody
Category Range Category Range Category Range
d y J 9 months - 2 6 months - 1
1 -4 years’ custody years’ custody years’ custody
Category 3 Starting Point Starting Point Starting Point
1 years’ custody 9 months’ custody High level
Category Range | Category Range | community order
9 months - 2 6 months - 1 Category Range
years’ custody years’ custody Medium level
community order -
6 months custody

Below is a non-exhaustive list of additional elements providing the context of the

offence and factors relating to the offender. Identify whether a combination of these
or other relevant factors should result in any upward or downward adjustment from

the sentence arrived at so far.

Factors increasing seriousness
Statutory aggravating factors:

e Previous convictions, having regard to a) the nature of the offence to which the
conviction relates and its relevance to the current offence; and b) the time that
has elapsed since the conviction

o Offence committed whilst on bail

Other aggravating factors:



e Offender was in a position of responsibility within the justice system (e.g police
officer, solicitor)

e Offender involves others in the conduct

¢ Vulnerable victim

e Offence committed in a domestic context

e Commission of offence whilst under the influence of alcohol or drugs
e Evidence concealed/destroyed

o Offence committed on licence or post sentence supervision or while subject to
court order(s)

Factors reducing seriousness or reflecting personal mitigation
e No previous convictions or no relevant/recent convictions

e Remorse

e Good character and/or exemplary conduct

e The offender was in a lesser or subordinate role if acting with others/performed
limited role under direction

e Physical disability or serious medical conditions requiring urgent, intensive or
long-term treatment

e Mental disorder, learning disability (where not taken into account at step one)
e Age and/or lack of maturity
e Sole or primary carer for dependent relatives

STEP THREE

Consider any factors which indicate a reduction for assistance to the
prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which an
offender may receive a discounted sentence in consequence of assistance given (or
offered) to the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty
Plea guideline.

STEP FIVE

Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to
the overall offending behaviour in accordance with the Totality guideline.

STEP SIX

Compensation and ancillary orders

In all cases, the court should consider whether to make compensation and/or other
ancillary orders. Where the offence has resulted in personal injury, loss or damage



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/

the court must give reasons if it decides not to order compensation (Sentencing
Code, s.55).

STEP SEVEN
Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the
effect of, the sentence.

STEP EIGHT

Consideration for time spent on bail

The court must consider whether to give credit for time spent on bail in accordance
with section 240A of the Criminal Justice Act 2003 and section 52 of the Sentencing
Code



https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
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Annex B: Perverting the course of justice and witness intimidation data tables

Perverting the Course of Justice

Number and proportion of adult offenders sentenced for perverting the course of justice, 2010-2020

Number of adult offenders sentenced

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Discharge 27 11 9 6 11 12 5 5 4 4 2
Fine 17 6 2 5 6 7 3 5 1 2 1
Community sentence 176 91 81 46 70 a7 25 18 26 14 15
Suspended sentence 446 406 352 360 409 380 341 350 245 246 171
Immediate custody 441 463 420 510 430 447 402 394 338 294 206
Otherwise dealt with 7 7 6 5 3 5 5 16 15 16 9
Total 1,114 984 870 932 929 898 781 788 629 576 404

Proportion of adult offenders sentenced

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Discharge 2% 1% 1% 1% 1% 1% 1% 1% 1% 1% 0%
Fine 2% 1% 0% 1% 1% 1% 0% 1% 0% 0% 0%
Community sentence 16% 9% 9% 5% 8% 5% 3% 2% 4% 2% 4%
Suspended sentence 40% 41% 40% 39% 44% 42% 44% 44% 39% 43% 42%
Immediate custody 40% 47% 48% 55% 46% 50% 51% 50% 54% 51% 51%
Otherwise dealt with 1% 1% 1% 1% 0% 1% 1% 2% 2% 3% 2%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Final average custodial sentence length (ACSL) for adult offenders sentenced to immediate custody for perverting the course of justice, 2010-

2020
ACSL (years)! 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Mean 0.9 0.9 1.0 1.0 0.9 1.1 1.0 1.1 1.0 11 1.2
Median 0.7 0.7 0.7 0.7 0.7 0.7 0.7 0.8 0.7 0.8 0.7
Proportion of indeterminates?3 0.2% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%

Notes:

1) Excludes life and indeterminate sentences

2) This is calculated as the number of offenders given an indeterminate custodial sentence, out of the number of offenders given a sentence of immediate custody.



3) For 2010-2012, the indeterminate sentence figures include the sentences of Imprisonment for Public Protection (IPP) and Extended Sentences for Public Protection (EPP).
These sentences were introduced in 2005 and abolished in 2012.

Final sentence lengths* received by adult offenders sentenced to immediate custody for perverting the course of justice, 2010-2020

Number of adult offenders sentenced

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Less than 1 year 340 359 298 389 345 329 300 270 259 197 140
1to2 78 73 88 73 53 75 70 76 54 72 38
2to 3 12 20 19 29 20 24 20 27 16 17 17
3to4 0 2 0 0 0 0 0 1 0 1 1
4to5 9 7 11 12 12 13 8 16 6 5 6
5to 6 0 1 1 1 0 1 2 2 2 0 0
6to7 0 1 1 1 0 0 1 2 0 0 2
7to8 0 0 2 4 0 0 0 0 0 0 1
8to9 0 0 0 0 0 1 0 0 0 0 0
9to 10 0 0 0 1 0 1 1 0 0 0 0
Greater than 10 years 2 0 0 0 0 3 0 0 1 2 1
Indeterminate 0 0 0 0 0 0 0 0 0 0 0
Total 441 463 420 510 430 447 402 394 338 294 206

Proportion of adult offenders sentenced

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Less than 1 year 77% 78% 71% 76% 80% 74% 75% 69% 77% 67% 68%
lto2 18% 16% 21% 14% 12% 17% 17% 19% 16% 24% 18%
2to3 3% 4% 5% 6% 5% 5% 5% 7% 5% 6% 8%
3to4 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0%
4t05 2% 2% 3% 2% 3% 3% 2% 4% 2% 2% 3%
5to 6 0% 0% 0% 0% 0% 0% 0% 1% 1% 0% 0%
6to7 0% 0% 0% 0% 0% 0% 0% 1% 0% 0% 1%
7to8 0% 0% 0% 1% 0% 0% 0% 0% 0% 0% 0%
8to9 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0%
9to 10 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0%
Greater than 10 years 0% 0% 0% 0% 0% 1% 0% 0% 0% 1% 0%
Indeterminate 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Notes:



4) Sentence length intervals do not include the lower bound but do include the upper bound sentence length. For example, the category ‘Less than 1 year’ includes sentence
lengths less than or equal to 1 year, and ‘1 to 2 years’ includes sentence lengths over 1 year and up to and including 2 years.

Number and proportion of adult offenders sentenced for perverting the course of justice, by sex and sentence outcome, 2020

Number of adult offenders sentenced
Sex Absolujce; and . Community Suspended Immediate Otherwise
conditional Fine . Total
. sentence sentence custody dealt with
discharge
Female 2 1 4 60 33 7 107
Male 0 0 11 111 173 2 297
Not recorded/not known 0 0 0 0 0 0 0
Proportion of adult offenders sentenced
Sex AbSOIUFEf' and : Community Suspended Immediate Otherwise
conditional Fine . Total
. sentence sentence custody dealt with
discharge
Female 2% 1% 4% 56% 31% 7% 100%
Male 0% 0% 4% 37% 58% 1% 100%
Not recorded/not known - - - - - - -
Number and proportion of adult offenders sentenced for perverting the course of justice, by age group and sentence outcome, 20'20
Number of adult offenders sentenced
Age group Absoluj[e; and . Community Suspended Immediate Otherwise
conditional Fine ; Total
. sentence sentence custody dealt with
discharge
18 to 20 0 0 1 8 13 1 23
21to 24 0 0 0 0 0 0 0
25t0 29 2 0 3 50 78 5 138
30to 39 0 0 2 43 68 1 114
40 to 49 0 1 4 40 28 1 74
50 to 59 0 0 3 26 15 1 45
60 to 69 0 0 2 4 4 0 10
70 and over 0 0 0 0 0 0 0
Not recorded/not known 0 0 0 0 0 0 0




Proportion of adult offenders sentenced

Age group Absoluf[e' and . Community Suspended Immediate Otherwise
conditional Fine ; Total
. sentence sentence custody dealt with
discharge
18 to 20 0% 0% 4% 35% 57% 4% 100%
21to 24 - - - - - - -
25t0 29 1% 0% 2% 36% 57% 4% 100%
30to 39 0% 0% 2% 38% 60% 1% 100%
40 to 49 0% 1% 5% 54% 38% 1% 100%
50 to 59 0% 0% 7% 58% 33% 2% 100%
60 to 69 0% 0% 20% 40% 40% 0% 100%
70 and over - - - - - - -
Not recorded/not known - - - - - - -
Number and proportion of adult offenders sentenced for perverting the course of justice, by ethnicity and sentence outcome, 2020
Number of adult offenders sentenced
Ethnicity Absoluj[e' and . Community Suspended Immediate Otherwise
conditional Fine ; Total
. sentence sentence custody dealt with
discharge
Asian 0 0 3 14 14 0 31
Black 0 0 0 8 16 1 25
Mixed 0 0 0 4 9 1 14
Other 0 1 1 0 2 0 4
White 1 0 11 81 111 5 209
Not recorded/not known 1 0 0 64 54 2 121
Proportion of adult offenders sentenced
Ethnicity Absoluf[e_' and : Community Suspended Immediate Otherwise
conditional Fine . Total
. sentence sentence custody dealt with
discharge
Asian 0% 0% 10% 45% 45% 0% 100%
Black 0% 0% 0% 32% 64% 4% 100%
Mixed 0% 0% 0% 29% 64% 7% 100%
Other 0% 25% 25% 0% 50% 0% 100%
White 0% 0% 5% 39% 53% 2% 100%
Not recorded/not known 1% 0% 0% 53% 45% 2% 100%




Final average custodial sentence lengths (ACSL) received by adult offenders sentenced for perverting the course of justice, by sex, 2020

ACSL (years)®

Sex Mean Median
Female 1.1 1.0
Male 1.2 0.7

Not recorded/not known - -

Final average custodial sentence lengths (ACSL) received by adult offenders sentenced for perverting the course of justice, by sex, 2020

Age group Mean Median
18to 20 11 0.8
211024

25t0 29 0.9 0.7
30to 39 1.1 0.7
40 to 49 15 0.9
50 to 59 2.5 0.7
60 to 69 * *
70 and over - -

Not recorded/not known - -

Final average custodial sentence lengths (ACSL) received by adult offenders sentenced for perverting the course of justice, by sex, 2020

Ethnicity Mean Median
Asian 1.0 0.8
Black 1.1 1.0
Mixed 0.6 0.5
Other * *
White 1.2 0.7
Not recorded/not known 1.4 0.8

* = ACSL has not been calculated where the number of offenders sentenced to immediate custody is fewer than 5.
- = No offenders were sentenced to immediate custody.

Notes:
5) Excludes life and indeterminate sentences



Witness Intimidation

Number and proportion of adult offenders sentenced for witness intimidation, 2010-2020

Number of adult offenders sentenced

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Discharge 13 7 5 2 4 3 6 4 2 1 0
Fine 4 3 0 2 0 5 3 2 1 1 1
Community sentence 106 73 54 39 46 51 32 22 29 15 13
Suspended sentence 145 140 95 102 115 147 143 128 88 71 46
Immediate custody 256 277 227 223 238 243 266 208 178 142 110
Otherwise dealt with 11 18 8 7 11 8 11 8 7 7 5
Total 535 518 389 375 414 457 461 372 305 237 175

Proportion of adult offenders sentenced

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Discharge 2% 1% 1% 1% 1% 1% 1% 1% 1% 0% 0%
Fine 1% 1% 0% 1% 0% 1% 1% 1% 0% 0% 1%
Community sentence 20% 14% 14% 10% 11% 11% 7% 6% 10% 6% 7%
Suspended sentence 27% 27% 24% 27% 28% 32% 31% 34% 29% 30% 26%
Immediate custody 48% 53% 58% 59% 57% 53% 58% 56% 58% 60% 63%
Otherwise dealt with 2% 3% 2% 2% 3% 2% 2% 2% 2% 3% 3%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%

Final average custodial sentence length (ACSL) for adult offenders sentenced to immediate custody for witness intimidation, 2010-2020

ACSL (years)! 2010 20118 2012 2013 2014 2015 2016 2017 2018 2019 2020
Mean 0.8 0.8 0.8 0.7 0.8 0.8 0.8 0.9 0.9 0.9 0.9
Median 0.6 0.7 0.7 0.5 0.7 0.7 0.7 0.8 0.8 0.8 0.8
Proportion of indeterminates?3 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 0.0%

Notes:

6) Excludes 1 case of witness intimidation in 2011, where the data suggested that the sentence was above the statutory maximum for this offence (5 years’ custody).



Final sentence lengths* received by adult offenders sentenced to immediate custody for witness intimidation, 2010-2020

Number of adult offenders sentenced

2010 2011° 2012 2013 2014 2015 2016 2017 2018 2019 2020
Less than 1 year 200 220 185 185 187 191 198 152 128 102 79
1to2 41 48 38 31 45 44 60 48 40 36 28
2t0 3 10 6 2 6 5 8 7 6 7 3 3
3to4 1 0 0 0 0 0 0 0 0 0 0
4 to 5 years 4 2 2 1 1 0 1 2 3 1 0
Total 256 276 227 223 238 243 266 208 178 142 110
Proportion of adult offenders sentenced
2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020
Less than 1 year 78% 80% 81% 83% 79% 79% 74% 73% 72% 72% 72%
lto2 16% 17% 17% 14% 19% 18% 23% 23% 22% 25% 25%
2t0 3 4% 2% 1% 3% 2% 3% 3% 3% 4% 2% 3%
3to4 0% 0% 0% 0% 0% 0% 0% 0% 0% 0% 0%
4105 2% 1% 1% 0% 0% 0% 0% 1% 2% 1% 0%
Total 100% 100% 100% 100% 100% 100% 100% 100% 100% 100% 100%
Number and proportion of adult offenders sentenced for witness intimidation, by sex and sentence outcome, 2020
Number of adult offenders sentenced

Sex Absoluj[e' and . Community Suspended Immediate Otherwise
conditional Fine ; Total

discharge sentence sentence custody dealt with
Female 0 0 5 4 6 1 16
Male 0 1 8 42 103 4 158
Not recorded/not known 0 0 0 0 1 0 1




Proportion of adult offenders sentenced

Absolute and

Sex o , Community Suspended Immediate Otherwise
conditional Fine . Total
. sentence sentence custody dealt with
discharge
Female 0% 0% 31% 25% 38% 6% 100%
Male 0% 1% 5% 27% 65% 3% 100%
Not recorded/not known 0% 0% 0% 0% 100% 0% 100%
Number and proportion of adult offenders sentenced for witness intimidation, by age group and sentence outcome, 2020
Number of adult offenders sentenced
Age group AbSOIUFEf' and : Community Suspended Immediate Otherwise
conditional Fine . Total
di sentence sentence custody dealt with
ischarge
18to 20 0 1 4 8 15 0 28
21to 24 0 0 0 0 0 0 0
25t0 29 0 0 3 11 28 3 45
30to 39 0 0 5 17 44 1 67
40 to 49 0 0 1 5 12 0 18
50 to 59 0 0 0 4 7 1 12
60 to 69 0 0 0 1 4 0 5
70 and over 0 0 0 0 0 0 0
Not recorded/not known 0 0 0 0 0 0 0
Proportion of adult offenders sentenced
Age group Absoluj[e' and . Community Suspended Immediate Otherwise
conditional Fine ; Total
. sentence sentence custody dealt with
discharge
18 to 20 0% 4% 14% 29% 54% 0% 100%
21to 24 - - - - - - -
25t0 29 0% 0% 7% 24% 62% 7% 100%
30to 39 0% 0% 7% 25% 66% 1% 100%
40 to 49 0% 0% 6% 28% 67% 0% 100%
50 to 59 0% 0% 0% 33% 58% 8% 100%
60 to 69 0% 0% 0% 20% 80% 0% 100%
70 and over - - - - - - -

Not recorded/not known




Number of adult offenders sentenced

Ethnicity Absoluf[e' and . Community Suspended Immediate Otherwise

conditional Fine It with Total
discharge sentence sentence custody dealt wit
Asian 0 0 0 0 6 0 6
Black 0 0 1 1 3 0 5
Mixed 0 0 1 1 0 0 2
Other 0 0 0 0 0 0 0
White 0 1 9 37 77 4 128
Not recorded/not known 0 0 2 7 24 1 34
Proportion of adult offenders sentenced

Ethnicity Abso'”f[e. and . Community Suspended Immediate Otherwise
conditional Fine ) Total

. sentence sentence custody dealt with

discharge

Asian 0% 0% 0% 0% 100% 0% 100%
Black 0% 0% 20% 20% 60% 0% 100%
Mixed 0% 0% 50% 50% 0% 0% 100%
Other - - - - - - -
White 0% 1% 7% 29% 60% 3% 100%
Not recorded/not known 0% 0% 6% 21% 71% 3% 100%

Final average custodial sentence lengths (ACSL) received by adult offenders sentenced for witness intimidation, by sex, age and ethnicity,

2020
ACSL (years)®

Sex Mean Median
Female 0.6 0.5
Male 0.9 0.8
Not recorded/not known * *
Age group Mean Median
18 to 20 0.9 0.8
21to 24 - -
2510 29 0.9 0.8
30to 39 0.8 0.7



40 to 49 0.6 0.6

50 to 59 14 1.5
60 to 69 * *
70 and over - -

Not recorded/not known - -

Ethnicity Mean Median
Asian 0.7 0.5
Black * *
Mixed - -
Other - -
White 0.9 0.8
Not recorded/not known 0.9 0.8

Please note: The figures above include those presented for 2020 include the time period since March 2020 in which restrictions were placed on
the criminal justice system due to the COVID-19 pandemic. It is therefore possible that these figures may reflect the impact of the pandemic on

court processes and prioritisation and the subsequent recovery, rather than a continuation of the longer-term series, so care should be taken
when interpreting these figures.
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Annex C
Witness Intimidation

Criminal Justice and Public Order Act 1994, s.51(1) and s.51(2)

Triable either way
Maximum: 5 years’ custody

Offence range: Community Order- 4 years’ custody



STEP ONE
Determining the offence category

The court should determine the offence category with reference only to the factors in
the table below. In order to determine the category the court should assess
culpability and harm.

The level of culpability is determined by weighing up all the factors of the case.
Where there are characteristics present which fall under different levels of
culpability the court should balance these characteristics to reach a fair
assessment of the offender’s culpability.

CULPABILITY
Demonstrated by one or more of the following:

A- High Culpability o Actl_Jf_;ll or threat of violence to witnesses and/or their
families

Deliberately seeking out withesses

Breach of bail conditions

Conduct over a sustained period of time

Sophisticated and/or planned nature of conduct

B- Medium Non-violent conduct amounting to a threat

culpability e Other cases that fall between categories A and C
because:

o Factors are present in A and C which
balance each other out and/or

o The offender’s culpability falls between the
factors described in Aand C

C- Lower culpability | ¢ Unplanned and/or limited in scope and duration

e Involved through coercion, intimidation or
exploitation

o Offender’s responsibility substantially reduced by
mental disorder or learning disability

HARM

The level of harm is assessed by weighing up all the factors in the case.

Category 1 e Serious impact on administration of justice
e Serious distress caused to victim
Contact made at or in vicinity of victim's home

Category 2 e Some impact on administration of justice
e Some distress caused to the victim

Category 3 ¢ Limited effects of the offence




STEP TWO

Starting point and category range

convictions

Having determined the category at step one, the court should use the
corresponding starting point to reach a sentence within the category range below.
The starting point applies to all offenders irrespective of plea or previous

Harm

Culpability

A

B

C

Category 1

Starting Point
2 years’ custody

Category Range
1 -4 years’ custody

Starting Point
1 years’ custody

Category Range

9 months-2 years’
custody

Starting Point
9 months’ custody

Category Range

6 months - 1
years’ custody

Category 2

Starting Point
1 years’ custody

Category Range

9 months -2 years’
custody

Starting Point
9 months’ custody

Category Range

6 months - 1
years’ custody

Starting Point
6 months custody
Category Range

High level
community order -
9 months’ custody

Category 3

Starting Point
9 months’ custody

Category Range

6 months -1 years’
custody

Starting Point
6 months custody
Category Range

High level
community order —
9 months’ custody

Starting Point
Medium level
community order

Category Range

Low level
community order —
6 months custody

Below is a non-exhaustive list of additional elements providing the context of the
offence and factors relating to the offender. Identify whether a combination of these
or other relevant factors should result in any upward or downward adjustment from
the sentence arrived at so far.

Factors increasing seriousness

Statutory aggravating factors:

e Previous convictions, having regard to a) the nature of the offence to which the
conviction relates and its relevance to the current offence; and b) the time that
has elapsed since the conviction

o Offence committed whilst on bail

Other aggravating factors:

e Offender involves others in the conduct

e Use of social media




Vulnerable victim

Offence committed in a domestic context

Commission of offence whilst under the influence of alcohol or drugs
Evidence concealed/destroyed

Offence committed on licence or post sentence supervision or while subject to
court order(s)

Factors reducing seriousness or reflecting personal mitigation

No previous convictions or no relevant/recent convictions
Remorse
Good character and/or exemplary conduct

The offender was in a lesser or subordinate role if acting with others/performed
limited role under direction

Physical disability or serious medical conditions requiring urgent, intensive or
long-term treatment

Mental disorder, learning disability (where not taken into account at step one)
Age and/or lack of maturity
Sole or primary carer for dependent relatives



STEP THREE

Consider any factors which indicate a reduction for assistance to the
prosecution

The court should take into account section 74 of the Sentencing Code (reduction in
sentence for assistance to prosecution) and any other rule of law by virtue of which an
offender may receive a discounted sentence in consequence of assistance given (or
offered) to the prosecutor or investigator.

STEP FOUR

Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in accordance
with section 73 of the Sentencing Code and the Reduction in Sentence for a Guilty
Plea guideline.

STEP FIVE

Totality principle

If sentencing an offender for more than one offence, or where the offender is already
serving a sentence, consider whether the total sentence is just and proportionate to
the overall offending behaviour in accordance with the Totality guideline.

STEP SIX

Compensation and ancillary orders

In all cases, the court should consider whether to make compensation and/or other
ancillary orders. Where the offence has resulted in personal injury, loss or damage
the court must give reasons if it decides not to order compensation (Sentencing
Code, s.55).

STEP SEVEN

Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and explain the
effect of, the sentence.

STEP EIGHT

Consideration for time spent on bail

The court must consider whether to give credit for time spent on bail in accordance
with section 240A of the Criminal Justice Act 2003 and section 52 of the Sentencing
Code



https://www.legislation.gov.uk/ukpga/2020/17/section/74/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/73/enacted
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/reduction-in-sentence-for-a-guilty-plea-first-hearing-on-or-after-1-june-2017/
https://www.sentencingcouncil.org.uk/overarching-guides/magistrates-court/item/totality/
https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/55/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
https://www.legislation.gov.uk/ukpga/2020/17/section/52/enacted
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Sentencing

Consultation Stage Resource Assessment
Perverting the Course of Justice and Witness Intimidation

Introduction

This document fulfils the Council’s statutory duty to produce a resource assessment
which considers the likely effect of its guidelines on the resources required for the
provision of prison places, probation and youth justice services.!

Rationale and objectives for new guideline

No current guideline exists for offences relating to perverting the course of justice, a
common law offence. The Council is consulting on a new sentencing guideline for
these offences, for use in all courts in England and Wales.

In May 2008, the Sentencing Guidelines Council (SGC) published the Magistrates’
Court Sentencing Guidelines (MCSG), covering most of the offences regularly going
before magistrates’ courts. This included the offence of witness intimidation under
section 51(1) and section 51(2) of the Criminal Justice and Public Order Act 1994.
The MCSG only apply to sentences passed at magistrates’ courts, and so there are
no existing guidelines for this offence for use in the Crown Court. The Council is
consulting on a new sentencing guideline for this offence, for use at all courts.

The Council’'s aim in developing the new and revised guidelines is to provide
sentencers with a clear approach to sentencing these offences that will ensure that
sentences are proportionate to the offence committed and in relation to other
offences. It should also promote a consistent approach to sentencing.

Scope

As stipulated by section 127 of the Coroners and Justice Act 2009, this assessment
considers the resource impact of the guideline on the prison service, probation
service and youth justice services. Any resource impacts which may fall elsewhere
are therefore not included in this assessment.

This resource assessment covers the new and revised guidelines for the following
offences:
e Perverting the course of justice contrary to Common Law.

1 Coroners and Justice Act 2009 section 127: www.legislation.gov.uk/ukpga/2009/25/section/127



http://www.legislation.gov.uk/ukpga/2009/25/section/127
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¢ Intimidating a witness contrary to sections 51(1) and 51(2) of the Criminal
Justice and Public Order Act 1994.

These guidelines apply to sentencing adults only; they will not directly apply to the
sentencing of children and young people.

Current sentencing practice

To ensure that the objectives of the guidelines are realised, and to understand better
the potential resource impacts of the guidelines, the Council has carried out
analytical and research work in support of them.

The intention is that the new and revised guidelines will encourage consistency of
sentencing, especially where no guideline currently exists to better reflect current
case law.

Knowledge of recent sentencing was required to understand how the new guideline
may impact sentences. Sources of evidence have included the analysis of transcripts
of Crown Court judges’ sentencing remarks for offenders sentenced for perverting
the course of justice and witness intimidation, as well as sentencing data from the
Court Proceedings Database.?* Knowledge of the sentences and factors used in
previous cases, in conjunction with Council members’ experience of sentencing, has
helped to inform the development of the guidelines.

During the consultation stage, we intend to conduct research with sentencers, to
explore whether the draft guidelines will work as anticipated. This research should
also provide some further understanding of the potential impact of the guidelines on
sentencing practice, and the subsequent effect on prison and probation resources.

Detailed sentencing statistics for the offences covered by the draft guideline have
been published on the Sentencing Council website at the following link:
http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistic
al-bulletin&topic=&year.

Perverting the course of justice

In 2020, around 400 offenders were sentenced for perverting the course of justice
and all of these were sentenced at the Crown Court. Around half of these offenders

2 The Court Proceedings Database (CPD), maintained by the Ministry of Justice (MoJ), is the data source for
these statistics. The data presented in this resource assessment only include cases where the specified
offence was the principal offence committed. When a defendant has been found guilty of two or more offences
this is the offence for which the heaviest penalty is imposed. Where the same disposal is imposed for two or
more offences, the offence selected is the offence for which the statutory maximum penalty is the most severe.
Although the offender will receive a sentence for each of the offences that they are convicted of, it is only the
sentence for the principal offence that is presented here. The average custodial sentence lengths presented in
this resource assessment are average custodial sentence length values for offenders sentenced to
determinate, immediate custodial sentences, after any reduction for guilty plea. Further information about this
sentencing data can be found in the accompanying statistical bulletin and tables published here:
http://www.sentencingcouncil.org.uk/publications/?s&cat=statistical-bulletin.

3 Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the
criminal justice system due to the COVID-19 pandemic. It is therefore possible that these figures may reflect
the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a
continuation of the longer-term series, so care should be taken when interpreting these figures.



http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistical-bulletin&topic=&year
http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistical-bulletin&topic=&year
http://www.sentencingcouncil.org.uk/publications/?s&cat=statistical-bulletin.
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(51 per cent) were sentenced to immediate custody and a further 42 per cent were
given a suspended sentence order. Community orders accounted for 4 per cent of
sentences and 2 per cent were recorded as otherwise dealt with.*°

Perverting the course of justice is a Common Law offence and, as such, the statutory
maximum sentence is life imprisonment. For those receiving immediate custody in
2020, the average (mean) custodial sentence length (ACSL) was 1 year 2 months.

Witness intimidation

In 2020, around 180 offenders were sentenced for intimidating a witness, with most
(63 per cent) sentenced to immediate custody. A further 26 per cent received a
suspended sentence, 7 per cent received a community order, 1 per cent received a
fine and 2 per cent were recorded as otherwise dealt with.*>

The statutory maximum sentence for witness intimidation is 5 years’ custody and in
2020, the ACSL for this offence was 11 months.

Key assumptions

To estimate the resource effect of a new guideline, an assessment is required of how
it will affect aggregate sentencing behaviour. This assessment is based on the
objectives of the new guideline and draws upon analytical and research work
undertaken during guideline development. However, some assumptions must be
made, in part because it is not possible precisely to foresee how sentencers’
behaviour may be affected across the full range of sentencing scenarios. Any
estimates of the impact of the new guideline are therefore subject to a substantial
degree of uncertainty.

Historical data on changes in sentencing practice following the publication of
guidelines can help inform these assumptions, but since each guideline is different,
there is no strong evidence base on which to ground assumptions about behavioural
change. In addition, for low volume offences, and those which have only recently
been created, there are limited data available. The assumptions thus have to be
based on careful analysis of how current sentencing practice corresponds to the
guideline ranges presented in the proposed new guideline, and an assessment of the
effects of changes to the wording of the guideline where a previous guideline existed.

The resource impact of the draft guidelines is measured in terms of the changes in
sentencing practice that are expected to occur as a result of them. Any future
changes in sentencing practice which are unrelated to the publication of the draft
guidelines are therefore not included in the estimates.

In developing sentence levels for the new guidelines, existing guidance and data on
current sentence levels has been considered. While data exists on the number of
offenders and the sentences imposed, assumptions have been made about how

4 The category ‘Otherwise dealt with' covers miscellaneous disposals. Please note that due to a data issue
currently under investigation, there are a number of cases which are incorrectly categorised in the Court
Proceedings Database (CPD) as 'Otherwise dealt with'. Therefore, these volumes and proportions should be
treated with caution.

5 Percentages may not sum to 100 per cent due to rounding.
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current cases would be categorised across the levels of culpability and harm
proposed in the draft guidelines using relevant transcripts, due to a lack of data
available regarding the seriousness of current cases. As a consequence, it is difficult
to ascertain how sentence levels may change under the draft guideline.

It therefore remains difficult to estimate with any precision the impact the guidelines
may have on prison and probation resources. To support the development of the new
guidelines, and to mitigate the risk of the changes having an unintended impact,
research will be undertaken with sentencers during the consultation period, utilising
different scenarios. Along with consultation responses, this should hopefully provide
more information on which to base the final resource assessment accompanying the
definitive guidelines.

Resource impacts

This section should be read in conjunction with the draft guideline available at:
http://www.sentencingcouncil.org.uk/consultations/.

Overall impacts
The expected impact of each guideline is provided in detail below.

For both perverting the course of justice and witness intimidation offences, it is
difficult to estimate the impact of the draft guidelines. However, it is anticipated that
the new guidelines will improve consistency of sentencing for these offences, but not
lead to any notable changes in sentencing severity.

Perverting the course of justice

There is currently no guideline for perverting the course of justice and the proposed
guideline has three levels of culpability and three levels of harm. This leads to nine
offence categories with sentences ranging from a community order to seven years’
custody. The Council’s intention with the new guideline is not to change sentencing
practice and, as such, sentencing ranges have been set with current sentencing
practice in mind.

Perverting the course of justice is an indictable only offence and as such all offenders
are sentenced at the Crown Court. Analysis of a sample of Crown Court judges’
sentencing remarks® has been undertaken to understand the possible effects of the
guideline on sentencing practice. However, it should be noted that these types of
cases vary as there are a number of different underlying offences for which an
offender could be sentenced for perverting the course of justice. The sample of
transcripts analysed covers a range of these underlying offences and as such offers
some insight into the circumstances of the cases and the reasoning behind the
sentence given. However, it is not possible to obtain information on all relevant
underlying offences and for those cases for which we do have transcripts, they do not
always provide all the information needed to accurately assess the seriousness and

6 A total of 27 transcripts of Crown Court sentencing remarks for perverting the course of justice from 2015, 2016
and 2017 were analysed to assess the impact this guideline may have on prison and probation services.


http://www.sentencingcouncil.org.uk/consultations/
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nature of the offence, as this can often vary from case to case. Therefore, findings
presented in the resource assessment should be treated as indicative only.

Case law suggests that offences of perverting the course of justice often warrant a
custodial sentence but that these do not always need to be long custodial
sentences.’” Only one sentence range in the guideline has a non-custodial sentence
outcome (category C3) and the analysis suggests that very few cases would fall into
this category (none of the transcripts in the sample analysed). This is in line with
current sentencing practice that shows that fewer than 10 per cent of offenders
received a non-custodial sentence in 2020.

The analysis also suggested that sentences using the draft guideline are broadly in
line with the outcomes given by sentencers prior to the guideline. It suggested that
the sentence types would remain similar under the new guideline; for example,
offenders currently receiving a suspended sentence order would continue to do so,
as would offenders currently receiving a sentence of immediate custody. The
analysis did suggest that the small number of offenders currently receiving a non-
custodial sentence (fines or community orders) may receive a short custodial
sentence instead, under the new guideline.® However, current sentencing practice
indicates that non-custodial sentences account for fewer than five per cent of
sentences each year and so these would likely be eligible for suspension.® Therefore,
it is anticipated that there will be limited impact on prison and probation resources.

The analysis further suggested that the sentence lengths for immediate custody
given for these offences would remain broadly similar under the new draft guideline
and that there would be limited, if any, need for additional prison places. However,
further research will be conducted during the consultation stage to estimate the
potential resource impact of the guideline and to understand how the guideline will be
applied in practice.

Witness intimidation

The existing MCSG guideline for witness intimidation contains three categories of
seriousness reflecting the ‘nature of activity’. The new draft guideline adopts the
Sentencing Council’s standard stepped approach and applies to all courts. It is based
on three levels of harm and three levels of culpability. The sentencing ranges have
been set with current sentencing practice in mind, with a sentencing table ranging
from a community order to four years’ custody.

Most offenders sentenced for offences of witness intimidation are sentenced at the
Crown Court (73 per cent in 2020) and analysis of a sample of Crown Court judges’
sentencing remarks'® has been undertaken to understand the possible effects of the
guideline on sentencing practice. As with perverting the course of justice, it is

7 Abdulwahab [2018] EWCA Crim 1399.

8 Very few transcripts were analysed for those sentenced to fines or community orders, however, all those that
were included in the analysis, saw the sentence increased to custodial sentence. Therefore, this estimate
provides an indication of the movement of sentences in relation to these cases.

9 Sentencers are able to suspend sentences of between 14 days and two years.

10 A total of 18 transcripts of Crown Court sentencing remarks for witness intimidation from 2015, 2017 and 2020
were analysed to assess the impact this guideline may have on prison and probation services.
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anticipated that the sentencing levels will remain relatively stable under the new
guideline.

The analysis also suggested that the sentence outcomes for witness intimidation
would remain generally the same under the new draft guideline; for example,
offenders currently receiving a suspended sentence order would continue to do so.
There was some variation in the lengths of sentences given but, overall, it is
anticipated that the lengths of sentences received by offenders sentenced to
immediate custody will remain broadly stable. As such, it is anticipated that any
impact the guideline has on prison or probation resources would be limited.

However, further research will be conducted during the consultation stage to estimate
the potential resource impact of the guideline and to understand how the guideline
would be applied in practice.

Risks

Risk 1: The Council’s assessment of current sentencing practice is inaccurate

An important input into developing sentencing guidelines is an assessment of current
sentencing practice. The Council uses this assessment as a basis to consider
whether current sentencing levels are appropriate or whether any changes should be
made. Inaccuracies in the Council’'s assessment could cause unintended changes in
sentencing practice when the new guidelines comes into effect.

This risk is mitigated by information that is gathered by the Council as part of the
guideline development and consultation phase. This includes providing case
scenarios as part of the consultation exercise which are intended to test whether the
guidelines have the intended effect and inviting views on the guidelines. However,
there are limitations on the number of factual scenarios which can be explored, so
the risk cannot be fully eliminated. Transcripts of judges’ sentencing remarks have
provided a more detailed picture of current sentencing practice for these offences
which has formed a large part of the evidence base on which the resource impacts
have been assessed. However, it should be noted that due to the limited information
within the transcripts and the case-specific nature of these offences, the findings of
the resource assessment should only be interpreted as indicative of any resource
impacts.

Risk 2: Sentencers do not interpret the new guidelines as intended

If sentencers do not interpret the guidelines as intended, this could cause a change
in the average severity of sentencing, with associated resource effects.

The Council takes a number of precautions in issuing new guidelines to try to ensure
that sentencers interpret them as intended. For the new draft guidelines, sentencing
ranges have been decided on by considering sentence ranges in the MCSG witness
intimation guideline, in conjunction with sentencing data and Council members’
experience of sentencing. Transcripts of sentencing remarks of relevant perverting
the course of justice and witness intimidation cases have been studied to gain a
greater understanding of current sentencing practice and to ensure that the
guidelines are developed with current sentencing practice in mind. Research with
sentencers due to be carried out during the consultation period should also enable
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issues with implementation to be identified and addressed prior to the publication of
the definitive guidelines.

Consultees can also feed back their views of the likely effect of the guidelines, and
whether this differs from the effects set out in the consultation stage resource
assessment. The Council also uses data from the Ministry of Justice to monitor the
effects of its guidelines.
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Annex A

Arranging or facilitating the
commission of a child sex offence - for
consultation only

Sexual Offences Act 2003, s.14

Effective from: XXXXXXXXX

Triable either way
Maximum: 14 years’ custody

For offences committed on or after 3 December 2012, these are offences
listed in Part 1 of Schedule 15 for the purposes of sections 273 and 283
(life sentence for second listed offence) of the Sentencing Code.

These are specified offences for the purposes of sections 266 and 279
(extended sentence of imprisonment for certain violent, sexual or terrorism
offences) of the Sentencing Code.

When sentencing a section 14 offence, sentencers should refer to the
guideline for the applicable, substantive offence of arranging or facilitating
under sections 9 to 12:

o Sexual activity with a child, Sexual Offences Act 2003, s.9

« Causing or inciting a child to engage in sexual activity, Sexual
Offences Act 2003, s.10

« Engaging in sexual activity in the presence of a child, Sexual
Offences Act 2003, s.11

« Causing a child to watch a sexual act, Sexual Offences Act 2003,
s.12

The level of harm should be determined by reference to the type of activity
arranged or facilitated. Where the activity takes place, sentences
commensurate with the applicable starting point and range will ordinarily be
appropriate.

No sexual activity need take place for a section 14 offence to be committed
(including in instances where no child victim exists). In such cases the court
should identify the category of harm on the basis of the sexual activity the
offender intended, and then apply a downward adjustment at step two to
reflect the fact that no or lesser harm actually resulted.


https://www.sentencingcouncil.org.uk/offences/crown-court/item/sexual-activity-with-a-child/
https://www.sentencingcouncil.org.uk/offences/crown-court/item/sexual-activity-with-a-child/
https://www.sentencingcouncil.org.uk/offences/crown-court/item/engaging-in-sexual-activity-in-the-presence-of-a-child/
https://www.sentencingcouncil.org.uk/offences/crown-court/item/engaging-in-sexual-activity-in-the-presence-of-a-child/
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The extent of this adjustment will be specific to the facts of the case. In
cases where an offender is only prevented by the police or others from
conducting the intended sexual activity at a late stage, or where a child
victim does not exist and, but for this fact, the offender would have carried
out the intended sexual activity, only a very small reduction within the
category range will usually be appropriate.

Where, for instance, an offender voluntarily desisted at an early stage a
larger reduction is likely to be appropriate, potentially going outside the
category range.

In either instance, it may be the case that a more severe sentence is
Imposed in a case where very serious sexual activity was intended but did
not take place than in a case where relatively less serious sexual activity
did take place.

The sentence will then be subject to further adjustment for aggravating and
mitigating features, in the usual way.

For offences involving significant commercial exploitation and/or an
international element, it may be appropriate to increase a sentence to a
point above the category range. In exceptional cases, such as where a
vulnerable offender performed a limited role, having been coerced or
exploited by others, sentences below the range may be appropriate.
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Other “causing or inciting” offences
text

In section 10 cases where activity is incited but does not take place the
court should identify the category of harm on the basis of the sexual activity
the offender intended, and then apply a downward adjustment at step two
to reflect the fact that no or lesser harm actually resulted.

The extent of downward adjustment will be specific to the facts of the case.
Where an offender is only prevented by the police or others from carrying
out the offence at a late stage, or in attempts where a [child] victim does
not exist and, but for this fact, the offender would have carried out the
offence, only a very small reduction within the category range will usually
be appropriate. No additional reduction should be made for the fact that the
offending is an attempt.

Where, for instance, an offender voluntarily desisted at an early stage a
larger reduction is likely to be appropriate, potentially going outside the
category range.

In either instance, it may be the case that a more severe sentence is
imposed in a case where very serious sexual activity was intended but did
not take place than in a case where relatively less serious sexual activity
did take place.

The sentence will then be subject to further adjustment for aggravating and
mitigating features.
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Significant psychological harm -
dropdown text

The sentence levels in this guideline take into account a basic level of
psychological harm which is inherent in the nature of the offence. The
assessment of psychological harm experienced by the victim beyond this is
for the sentencer. Whilst the court may be assisted by expert evidence,
such evidence is not necessary for a finding of psychological harm,
including severe psychological harm. A sentencer may assess that such
harm has been suffered on the basis of evidence from the victim, including
evidence contained in a Victim Personal Statement (VPS), or on his or her
observation of the victim whilst giving evidence. It is important to be clear
that the absence of such a finding does not imply that the psychological
harm suffered by the victim is minor or trivial.
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Abuse of trust - dropdown text (no
change)

A close examination of the facts is necessary and a clear justification
should be given if abuse of trust is to be found.

In order for an abuse of trust to make an offence more serious the
relationship between the offender and victim(s) must be one that would
give rise to the offender having a significant level of responsibility towards
the victim(s) on which the victim(s) would be entitled to rely.

Abuse of trust may occur in many factual situations. Examples may include
relationships such as teacher and pupil, parent and child, employer and
employee, professional adviser and client, or carer (whether paid or
unpaid) and dependant. It may also include ad hoc situations such as a
late-night taxi driver and a lone passenger. These examples are not
exhaustive and do not necessarily indicate that abuse of trust is present.

Additionally an offence may be made more serious where an offender has
abused their position to facilitate and/or conceal offending.

Where an offender has been given an inappropriate level of responsibility,
abuse of trust is unlikely to apply.
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Overseas victims/remote offending text

Sentencers should approach the assessment of seriousness in the same
way regardless of whether draw-ho-distinction-between activity was
caused/incited in person or remotely and activity-caused-erincitedremotehy;

ner-between-the regardless of whether harm was caused to a victim in this
jurisdiction and-that-caused or to a victim anywhere else in the world.
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Sexual Harm Prevention Order text

Sexual harm prevention orders (SHPOs) Sexual Offences Act 2003,
s103A

To make an SHPO, the court must be satisfied that the offender presents a
risk of sexual harm to the public (or particular members of the public) and
that an order is necessary to protect against this risk. The only prohibitions
which can be imposed by an SHPO are those which are necessary for the

The order may have effect for a fixed period (not less than five years) or
until further order, with the exception of a foreign travel prohibition which
must be a fixed period of no more than five years (renewable). Different
time periods may be specified for individual restrictions and requirements.

Where an SHPO is made in respect of an offender who is already subject
to an SHPO, the earlier SHPO ceases to have effect. If the offender is
already subject to a Sexual Offences Prevention Order or Foreign Travel
Order made in Scotland or Northern Ireland, that order ceases to have
effect unless the court orders otherwise.

Chapter 2 of Part 11 of the Sentencing Code [LINK] sets out further matters
related to making SHPOs.
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Approach to sentencing historical
sexual offences

When sentencing sexual offences under the Sexual Offences Act 1956, or
other legislation pre-dating the 2003 Act, the court should apply the
following principles:!!

1.

The offender must be sentenced in accordance with the sentencing
regime applicable at the date of sentence. Under sections 57 and 63
of the Sentencing Code the court must have regard to the statutory
purposes of sentencing and must base the sentencing exercise on its
assessment of the seriousness of the offence.

. The sentence is limited to the maximum sentence available at the

date of the commission of the offence. If the maximum sentence has
been reduced, the lower maximum will be applicable.

. The court should sentence by measured reference to any applicable

sentencing guidelines for equivalent offences under the Sexual
Offences Act 2003. Where the offence, if committed on the day on
which the offender was convicted, would have constituted an offence
contrary to section 5 or section 6 of the Sexual Offences Act 2003,
sections 265 and 278 of the Sentencing Code (special custodial
sentence for certain offenders of particular concern) apply.

The seriousness of the offence, assessed by the culpability of the
offender and the harm caused or intended, is the main consideration
for the court. The court should not seek to establish the likely
sentence had the offender been convicted shortly after the date of
the offence.

. When assessing the culpability of the offender, the court should have

regard to relevant culpability factors set out in any applicable
guideline.

. The court must assess carefully the harm done to the victim based

on the facts available to it, having regard to relevant harm factors set
out in any applicable guideline. Consideration of the circumstances
which brought the offence to light will be of importance.

. The court must consider the relevance of the passage of time

carefully as it has the potential to aggravate or mitigate the
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seriousness of the offence. It will be an aggravating factor where the
offender has continued to commit sexual offences against the victim
or others or has continued to prevent the victim reporting the offence.

8. Where there is an absence of further offending over a long period of
time, especially combined with evidence of good character, this may
be treated by the court as a mitigating factor. However, as with
offences dealt with under the Sexual Offences Act 2003, previous
good character/exemplary conduct is different from having no
previous convictions. The more serious the offence, the less the
weight which should normally be attributed to this factor. Where
previous good character/exemplary conduct has been used to
facilitate the offence, this mitigation should not normally be allowed
and such conduct may constitute an aggravating factor.

9. If the offender was very young and immature at the time of the
offence, depending on the circumstances of the offence, this may be

regarded as mitigation significantlyreduce affecting the offender’s
culpability.

10. If the offender made admissions at the time of the offence that
were not investigated this is likely to be regarded as personal
mitigation. Even greater mitigation is available to the offender who
reported himself to the police and/or made early admissions.

11. A reduction for an early guilty plea should be made in the usual
manner.

[1] R v H and others [2011] EWCA Crim 2753
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Sexual communication with a child

Sexual Offences Act 2003, s.15A

Effective from: XXXXXXXXXX

Triable either way
Maximum: 2 years’ custody
Offence range: Community order — 2 years’ custody

This is a specified offence for the purposes of sections 266 and 279
(extended sentence of imprisonment for certain violent, sexual or terrorism
offences) of the Sentencing Code.

Step 1 — Determining the offence category

The court should determine which categories of harm and culpability the
offence falls into by reference only to the tables below.

Use the factors given in the table below to identify the Harm category. If the
offence involved multiple victims, sentencers may consider moving up a
harm category or moving up substantially within a category range.

In cases of attempts where an offender tries to communicate with a child
victim who does not exist, the court should identify the category of harm on
the basis of the sexual activity the offender intended, and then apply a
downward adjustment at step two to reflect the fact that no or lesser harm
has actually resulted. In such cases only a very small reduction within the
category range will usually be appropriate. No additional reduction should
be made for the fact that the offending is an attempt.

Category 1

« Sexual images or digital media sent or received
« Significant psychological harm or distress caused, or very likely to have
been caused, to victim/intended victim.

Category 2
« Factor(s) in category 1 not present

Culpability A
« Abuse of trust

10



Annex A

« Use of threats (including blackmail), gifts or bribes

« Targeting of a particularly vulnerable child

« Commercial exploitation and/or motivation

« Soliciting images

« Offender acted together with others to commit the offence

Culpability B
« Factor(s) in category A not present

Step 2 — Starting point and category range

Having determined the category of harm and culpability, the court should
use the corresponding starting points to reach a sentence within the
category range below. The starting point applies to all offenders
irrespective of plea or previous convictions. Having determined the starting
point, step two allows further adjustment for aggravating or mitigating
features, set out below.

A case of particular gravity, reflected by multiple features of culpability or
harm in step one, could merit upward adjustment from the starting point
before further adjustment for aggravating or mitigating features, set out
below.

Where there is a sufficient prospect of rehabilitation, a community order
with a sex offender treatment programme requirement under Part 3 of
Schedule 9 to the Sentencing Code can be a proper alternative to a short
or moderate length custodial sentence.

Culpability A Culpability B
Harm Starting point Starting point
category 18 months’ custody 1 year’s custody

1 Category range
9 — 24 months’ custody

Category range
High level community order —
18 months’ custody
Starting point
6 months’ custody
Category range

Harm Starting point
category 1 year’s custody
2 Category range

High level community order —
18 months’ custody

Medium level community
order — 1 year’s custody

11
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The table below contains a non-exhaustive list of additional factual
elements providing the context of the offence and factors relating to the
offender. Identify whether any combination of these, or other relevant
factors, should result in an upward or downward adjustment from the
starting point. In particular, relevant recent convictions are likely to
result in an upward adjustment.

Statutory aggravating factors

« Previous convictions,
having regard to a) the nature of the offence to which the conviction
relates and its relevance to the current offence; and b) the time that has
elapsed since the conviction

« Offence committed whilst on bail

« Offence motivated by, or demonstrating hostility based on any of the
following characteristics or presumed characteristics of the victim:
religion, race, disability, sexual orientation or transgender identity

Other aggravating factors

« Failure to comply with current court orders

« Offence committed whilst on licence

« Financial or other reward offered to victim

« Offender lied about age or used a false identity

« Substantial disparity between age of offender and victim/intended victim

« Any steps taken to prevent the victim reporting an incident, obtaining
assistance and/or from assisting or supporting the prosecution

« Attempts to dispose of or conceal evidence (including asking the victim
to conceal the offending)

« Failure of offender to respond to previous warnings

« Victim encouraged to recruit others

« Victim particularly vulnerable (where not taken into account at step one)

« Offence involved sustained or persistent communication

« No previous convictions or no relevant/recent convictions

« Remorse

« Previous good character and/or exemplary conduct*

« Isolated offence

« Age and/or lack of maturity

« Demonstration of steps taken to address offending behaviour

12
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« Mental disorder or learning disability, particularly where linked to the
commission of the offence

« Physical disability or serious medical condition requiring urgent,
intensive or long-term treatment

* Previous good character/exemplary conduct is different from having no
previous convictions. The more serious the offence, the less the weight
which should normally be attributed to this factor. Where previous good
character/exemplary conduct has been used to facilitate the offence, this
mitigation should not normally be allowed and such conduct may constitute
an aggravating factor.

Step 3 — Consider any factors which indicate a
reduction, such as assistance to the prosecution

The court should take into account section 74 of the Sentencing

Code (assistance by defendants: reduction or review of sentence) and any
other rule of law by virtue of which an offender may receive a discounted
sentence in consequence of assistance given (or offered) to the prosecutor
or investigator.

Step 4 — Reduction for guilty pleas

The court should take account of any potential reduction for a guilty plea in
accordance with section 73 of the Sentencing Code and the Reduction in
Sentence for a Guilty Plea guideline.

Step 5 - Dangerousness

The court should consider whether having regard to the criteria contained
in Chapter 6 of Part 10 of the Sentencing Code it would be appropriate to
Impose an extended sentence (sections 266 and 279).

Step 6 — Totality principle

If sentencing an offender for more than one offence, or where the offender
is already serving a sentence, consider whether the total sentence is just
and proportionate to the offending behaviour. See Totality guideline.

Step 7 — Ancillary Orders

The court must consider whether to make any ancillary orders. The court
must also consider what other requirements or provisions may
automatically apply.

13
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¢ Ancillary orders — Crown Court Compendium

Additional ancillary orders — sexual offences

Step 8 — Reasons

Section 52 of the Sentencing Code imposes a duty to give reasons for, and
explain the effect of, the sentence.

Step 9 — Consideration for time spent on bail
(tagged curfew)
The court must consider whether to give credit for time spent on bail in

accordance with section 240A of the Criminal Justice Act 2003 and section
325 of the Sentencing Code.

14
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Sentencing

Final Resource Assessment
Sexual Offences

Introduction

This document fulfils the Council’s statutory duty to produce a resource assessment
which considers the likely effect of its guidelines on the resources required for the
provision of prison places, probation and youth justice services.!

Rationale and objectives for new guideline

In April 2014, the Sentencing Council’s Sexual Offences Definitive Guideline came
into force, covering most sexual offences regularly sentenced by courts in England
and Wales. It included guidelines for sentencing over 50 offences including offences
relating to causing or inciting sexual offences and arranging and facilitating sexual
offences under the Sexual Offences Act 2003 (SOA).

Recent Court of Appeal case law has clarified the approach that the courts should
take in cases where no sexual activity takes place, including instances where no
child victim exists, usually because the offender is the subject of a so-called “sting”
operation. This will typically involve either the police, or an informal group, pretending
to be a fictitious child or the parent of a fictitious child in order to identify those trying
to commit sexual offences with children. The Court of Appeal requested that the
Council consider clarifying the guideline for section 14 of the SOA to cater for these
cases. The Council has considered that such an update is necessary. Additionally,
following this case law, the Council has considered how the guidelines for causing or
inciting offences (for example, section 10 of the SOA) would apply to the situation
where activity is incited but not caused, and have revisited these to provide further
clarification.

Section 67 of the Serious Crime Act 2015 inserted a new section 15A into the SOA
making sexual communication with a child a specific offence. This offence came into
effect on 3 April 2017, and no current guideline exists.

The Council has produced a new sentencing guideline covering the new offence
under section 15A and has updated and revised the other relevant sexual offence
guidelines, for use in all courts in England and Wales.

The Council’'s aim in developing these guidelines is to provide sentencers with a
clear approach to sentencing sexual offences — including those where no sexual

1 Coroners and Justice Act 2009 section 127: www.legislation.gov.uk/ukpga/2009/25/section/127
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activity has occurred — that will ensure that sentences are proportionate to the
offence committed and in relation to other offences, and to promote a consistent
approach to sentencing.

Scope

As stipulated by section 127 of the Coroners and Justice Act 2009, this assessment
considers the resource impact of the guideline on the prison service, probation
service and youth justice services. Any resource impacts which may fall elsewhere
are therefore not included in this assessment.

This resource assessment covers the guidelines for the following offences under the

Sexual Offences Act 2003:

Sexual communication with a child (section 15A)

Arranging or facilitating the commission of a child sex offence (section 14)

Causing or inciting a child to engage in sexual activity (section 10)

Causing or inciting a child under 13 to engage in sexual activity (section 8)

Abuse of position of trust: causing or inciting a child to engage in sexual

activity (section 17)

e Causing or inciting a person, with a mental disorder impeding choice, to
engage in sexual activity (section 31)

e Care workers: causing or inciting sexual activity (section 39)

e Causing or inciting sexual exploitation of a child (section 48)

e Causing or inciting prostitution for gain (section 52)

The offences shown above include all the guidelines that will see some change as a
result of this revision. Some changes, like those made to sections 8, 10, 14 and 15A
are more substantive and as such the resource implications of these guidelines has
been discussed individually. For the remaining offences, the changes made are
minor and as such are anticipated to have little or no impact, so the resource
implications for these guidelines have been jointly presented within the resource
assessment.

These guidelines apply to sentencing adults only; they will not directly apply to the
sentencing of children and young people.

Current sentencing practice

To ensure that the objectives of the guideline are realised, and to understand better
the potential resource impacts of the guidelines, the Council has carried out
analytical and research work in support of them.

The intention is that the new section 15A guideline will encourage consistency of
sentencing in an area where no guideline currently exists and that the revisions to
existing guidelines will encourage consistency of sentencing and better reflect current
case law.

Knowledge of recent sentencing was required to understand how the new guidelines
may impact sentences. Sources of evidence have included the analysis of transcripts
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of Crown Court judges’ sentencing remarks for offenders sentenced for sexual
offences and sentencing data from the Court Proceedings Database.?3 A review of
case law has informed the guidelines* and knowledge of the sentences and factors
used in previous cases, in conjunction with Council members’ experience of
sentencing, has helped to inform the development of the guidelines.

Research with sentencers has also been conducted, to explore whether the
guidelines would be implemented as anticipated. This research has provided some
further understanding of the likely impact of the guidelines on sentencing practice,
and the subsequent effect on the prison population and probation resources.

Detailed sentencing statistics for sexual offences covered by the guidelines have
been published on the Sentencing Council website at the following link:
http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistic
al-bulletin&topic=&year.

Sexual communication with a child (section 15A)

The offence of sexual communication with a child came into force in April 2017 and
has a statutory maximum sentence of 2 years’ custody. Since then, the number of
offenders sentenced has grown year on year, increasing by 65 per cent in the latest
year, from around 280 in 2019 to around 470 in 2020. Of these offenders, 42 per cent
were sentenced to a community order, a further 38 per cent received a suspended
sentence order, 13 per cent received an immediate custodial sentence and 1 per
cent received a fine. The remaining 6 per cent were recorded as otherwise dealt
with.® For those receiving immediate custody in 2020, the average (mean) custodial
sentence length (ACSL) was 10 months.

Arranging or facilitating the commission of a child sex offence (section 14)

The statutory maximum sentence for arranging or facilitating the commission of a
child sex offence is 14 years’ custody. In 2020, around 120 offenders were
sentenced for this offence, with the majority (78 per cent) sentenced to immediate
custody. A further 18 per cent received a suspended sentence order, and 4 per cent

2 The Court Proceedings Database (CPD), maintained by the Ministry of Justice (MoJ), is the data source for
these statistics. The data presented in this resource assessment only include cases where the specified
offence was the principal offence committed. When a defendant has been found guilty of two or more offences
this is the offence for which the heaviest penalty is imposed. Where the same disposal is imposed for two or
more offences, the offence selected is the offence for which the statutory maximum penalty is the most severe.
Although the offender will receive a sentence for each of the offences that they are convicted of, it is only the
sentence for the principal offence that is presented here. The average custodial sentence lengths presented in
this resource assessment are average custodial sentence length values for offenders sentenced to
determinate, immediate custodial sentences, after any reduction for guilty plea. Further information about this
sentencing data can be found in the accompanying statistical bulletin and tables published here:
http://www.sentencingcouncil.org.uk/publications/?s&cat=statistical-bulletin.

3 Figures presented for 2020 include the time period since March 2020 in which restrictions were placed on the
criminal justice system due to the COVID-19 pandemic. It is therefore possible that these figures may reflect
the impact of the pandemic on court processes and prioritisation and the subsequent recovery, rather than a
continuation of the longer-term series, so care should be taken when interpreting these figures.

4 Notably the case of Privett and Others [2020] EWCA Crim 557. More recently Reed and Others [2021] EWCA
Crim 572 confirmed the principles set out in Privett apply in cases beyond section 14.

5 Otherwise dealt with' covers miscellaneous disposals. Please note that due to a data issue currently under
investigation, there are a number of cases which are incorrectly categorised in the Court Proceedings
Database (CPD) as 'Otherwise dealt with'. Therefore, these volumes and proportions should be treated with
caution.



http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistical-bulletin&topic=&year
http://www.sentencingcouncil.org.uk/publications/?type=publications&s=&cat=statistical-bulletin&topic=&year
http://www.sentencingcouncil.org.uk/publications/?s&cat=statistical-bulletin.

Final Resource Assessment: Sexual Offences 4

received a community order. The ACSL for those sentenced to immediate custody
was 3 years 3 months.®

Causing or inciting a child to engage in sexual activity (section 10)

The statutory maximum sentence for causing or inciting a child to engage in sexual
activity is 14 years. In 2020, around 240 offenders were sentenced for this offence
and over half were sentenced to immediate custody (55 per cent). A further 30 per
cent received a suspended sentence order, 13 per cent received a community order
and 3 per cent were recorded as otherwise dealt with.>” For those receiving
immediate custody, the ACSL was 3 years.®

Causing or inciting a child under 13 to engage in sexual activity (section 8)

The statutory maximum sentence for causing or inciting a child under 13 to engage in
sexual activity is life imprisonment. In 2020, around 140 offenders were sentenced
for this offence and most offenders received an immediate custodial sentence (78 per
cent). A further 13 per cent received a suspended sentence order, 6 per cent
received a community order and 3 per cent were recorded as otherwise dealt with.®
In 2020, the ACSL for this offence was 4 years 4 months.

Other causing and inciting sexual offences (sections 17, 31, 39, 48 and 52)8

The statutory maximum sentence varies across these causing and offences under
the sections of the SOA mentioned above, from 5 years’ for section 17 (abuse of
position of trust: causing or inciting a child to engage in sexual activity) to life
imprisonment for section 31 (causing or inciting a person, with a mental disorder
impeding choice, to engage in sexual activity where penetration was involved).®

Between 2016 and 2020, around 180 offenders were sentenced for the offences
under the sections of the SOA mentioned above. Most of these (around 110
offenders, 70 per cent) were sentenced under section 48: causing or inciting sexual
exploitation of a child. Around 20 offenders were sentenced under section 17 and
section 52, around 10 offenders were sentenced under section 31 and fewer than 5
offenders were sentenced under section 52.1°

For offenders sentenced under section 48 (the highest volume of these offences)
between 2016 and 2020, 59 per cent of offenders were sentenced to immediate
custody. Suspended sentence orders accounted for 22 per cent of sentences,
community orders accounted for 14 per cent, 4 per cent were recorded as otherwise

6 Figures presented here include offending where there was a real child victim as well as offending where there
was not. It should be noted that figures presented in the resource impact sections relate only to offending
where there was no real child. Therefore, care should be taken when drawing comparisons between the two
sets of figures

7 Percentages may not sum to 100 per cent due to rounding.

8 Due to the small number of offenders sentenced for these offences, 5 years of data have been presented. For
offences with very low volumes, further breakdowns of sentence outcomes and ACSLs have not been
provided.

9 The statutory maximum for section 39 offences is 14 years’ custody, for section 48 offences the statutory
maximum is 14 years’ custody and for section 52 offences the statutory maximum is 7 years.

10 Figures on sentence outcomes have been presented for the highest volume offence (section 48), figures of
sentencing outcomes for the other sections are available in the accompanying data tables.
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dealt®> with and fines and discharges accounted for 1 per cent each.” The ACSL for
section 48 over the 5-year period was 3 years 8 months.

Key assumptions

To estimate the resource effect of a new guideline, an assessment is required of how
it will affect aggregate sentencing behaviour. This assessment is based on the
objectives of the guideline and draws upon analytical and research work undertaken
during guideline development. However, some assumptions must be made, in part
because it is not possible precisely to foresee how sentencers’ behaviour may be
affected across the full range of sentencing scenarios. Any estimates of the impact of
the new guideline are therefore subject to a substantial degree of uncertainty.

Historical data on changes in sentencing practice following the publication of
guidelines can help inform these assumptions, but since each guideline is different,
there is no strong evidence base on which to ground assumptions about behavioural
change. In addition, for low volume offences, and those which have only recently
been created, there are limited data available. The assumptions thus have to be
based on careful analysis of how current sentencing practice corresponds to the
guideline ranges presented in the guideline, and an assessment of the effects of
changes to the wording of the guideline where a previous guideline existed.

The resource impact of the guidelines and changes to existing ones are measured in
terms of the changes in sentencing practice that are expected to occur as a result of
them. Any future changes in sentencing practice which are unrelated to the
publication of the guidelines and revisions are therefore not included in the estimates.

In developing sentence levels for the guidelines, existing guidance and data on
current sentence levels has been considered. While data exists on the number of
offenders and the sentences imposed, assumptions have been made about how
current cases would be categorised across the levels of culpability and harm
proposed in the guidelines, due to a lack of data available regarding the seriousness
of current cases. As a consequence, it is difficult to ascertain how sentence levels
may change under the new guidelines.

During the consultation stage, research was conducted with sentencers, to examine
how the guidelines may be applied in practice.!! This research provided evidence to
help further understand the likely impact of the guidelines on sentencing practice,
and the subsequent effect on prison and probation resources.

11 Interviews were conducted with 14 Crown Court judges (who were ticketed to sentence sexual offences), 3
district judges and 3 magistrates to further understand how the guidelines would be implemented in practice,
specifically for cases where no sexual activity had taken place. Sentencers were presented with several
different scenarios representing section 10, section 14 and section 15A offences and were first asked to
sentence the case as if it were before them in court today and then to sentence the case using the new or
revised guideline, answering some detailed questions about the process and outcomes as they went along.
The sample size was small, which means the findings cannot be considered representative of all sentencers.
However, they provide an insight into how these groups may use and respond to the guideline.
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Resource impacts

This section should be read in conjunction with the guideline available at:
http://www.sentencingcouncil.org.uk/.

Overall impacts

The expected impact of each guideline and revision is shown in detail below.
Analysis of Crown Court judges’ sentencing remarks for the relevant sexual offence
cases has been conducted to assess how sentences may change under the
guidelines. Research with sentencers during the consultation stage has enabled us
to further understand the application of the guideline and to make changes
accordingly.

For sexual communication with a child (section 15A), there is currently no guideline in
place, so the aim of this guideline is to improve consistency of sentencing. However,
it is estimated that there may be a small increase in sentencing severity, with some
offenders who would previously have received a community order now receiving a
short immediate custodial sentence; in practice it is likely that most of these
sentences would be suspended and so there would be minimal impact on prison
resources.

For arranging or facilitating the commission of a child sexual offence (section 14),
there may be a small increase overall in sentence levels for cases in which no actual
child is present. It is estimated that there may be a small increase in the ACSL for
these cases with the potential requirement for approximately 40 additional prison
places per year.'?

For causing or inciting a child to engage in sexual activity (section 10), there may be
an increase in sentencing severity for cases where no child exists (which are charged
as attempts), or where the child does exist and the offence was incited but did not
occur. It is estimated that for these cases, the ACSL may increase, with the potential
requirement for around 190 additional prison places per year.'?

For causing or inciting a child under 13 to engage in sexual activity (section 8) it is
anticipated that there will be little change in sentencing practice and, as such, there
will be little impact on prison resources.

For other causing and inciting sexual offences under sections 17, 31, 39, 42 and 52
of the SOA 2003, there may be a small increase in sentencing severity for cases
where no real victim exists, or where a victim does exist and the offence was incited
but did not occur. As volumes are low, it is difficult to ascertain the impact for these
offences, but it is anticipated that any changes would have very little impact on prison
and probation resources.

The revised guidelines for all arranging or facilitating and causing or inciting offences
(sections 8, 10, 14, 17, 31, 39, 48 and 52 of the SOA) have been updated following
guidance from the Court of Appeal and, as such, the estimated changes in

12 These estimates are based on 2019 data and as such should be treated with caution, as current sentencing
practice after May 2020 (and subsequently April 2021 for non-section 14 cases) may already be accounting for
the Court of Appeal guidance. For more information on how the impacts were calculated, see page 8 for
section 14 offences and page 9 for section 10 offences.
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sentencing practice presented above are attributable to the case law which is now
incorporated within the guideline, rather than it being a separate intention of the
Council to influence sentencing practice.

Sexual communication with a child (section 15A)

The offence of sexual communication with a child, inserted by section 67 of the
Serious Crime Act 2015, came into force on 3 April 2017; there is currently no
guideline for this offence.

The new guideline has two levels of culpability and two levels of harm, leading to four
offence categories. The sentencing range for this offence has been set with evidence
of current sentencing practice in mind, spanning from a community order to 2 years’
custody, which is the statutory maximum sentence for this offence. Since the offence
came into force in April 2017, almost all offenders have received a sentence within
this range (93 per cent).

Most offenders who are sentenced for sexual communication with a child are
sentenced at the Crown Court (86 per cent in 2020) and analysis of a sample of
Crown Court judges’ sentencing remarks was undertaken during guideline
development to understand the possible effects of the guideline on sentencing
practice.'® This analysis suggests that offenders who would currently receive a
community order may receive a short custodial sentence using the new guideline.
However, based on current sentencing practice, it is likely that most of these
sentences would be suspended and so there would be minimal impact on prison
resources. If a higher proportion of custodial sentences are not suspended, this
would require additional prison places. However, research with sentencers
conducted during the consultation stage indicated that sentencing outcomes pre and
post guideline were broadly stable, with most custodial sentences being suspended
and as such it is still anticipated that this guideline will have minimal impact on prison
resources.

Arranging or facilitating the commission of a child sex offence (section 14)

The existing guideline for section 14 offences asks sentencers to refer to the
guideline for the applicable, substantive offence of arranging or facilitating under
sections 9 to 12 of the SOA 2003 and provides brief guidance on how to apply those
guidelines to section 14 cases. This approach remains suitable and appropriate;
however, following a request from the Court of Appeal to consider whether further
guidance was required, the Council proposes to amend the guideline to provide
additional information for sentencers in cases in which no child exists.

The Court of Appeal case of R. v Privett highlighted that no sexual activity needs to
take place for a section 14 offence to be committed and raised concerns about the
previous approach taken regarding harm when no child existed. The Court of Appeal
in Privett said that the court is required to consider the sexual activity intended (even
if it does not occur) as part of its assessment of harm, and as such these offences
should not automatically be treated as the lowest level of seriousness simply on the
basis that no real child was involved. The revised guideline echoes this approach and

13 A total of 20 transcripts of Crown Court sentencing remarks for sexual communication with a child from 2019
were analysed to assess the impact this guideline may have on prison and probation services.



Final Resource Assessment: Sexual Offences 8

advises sentencers to identify the category of harm at step 1 based on the sexual
activity intended and then apply a downward adjustment at step 2 to reflect the lack
of harm which has actually resulted.

In 2020, all adult offenders sentenced for arranging or facilitating a child sexual
offence were sentenced at the Crown Court. Analysis of a sample of Crown Court
judges’ sentencing remarks was undertaken to assess whether there might be any
potential resource impact related to these changes. It found that 75 per cent of
transcripts involved cases in which no real child existed. These transcripts were then
used to identify possible impacts of the additional wording provided in the guideline.'4

The transcripts were analysed with reference to the guidance provided in the revised
guideline for these types of cases, to try to determine how sentences may change.
For cases involving no actual child, original sentence practice varied, with most being
placed in the lower levels of harm (around 70 per cent were placed in level 2 or 3,
with around 30 per cent in level 1). The analysis suggests that overall, sentences
would be likely to increase because most of these cases would now be placed into
the highest harm category (about 90 per cent in level 1 and 10 per cent in level 2),
and then adjusted accordingly. It was estimated that for cases where no real child
was involved, most offences that previously attracted a community order or
suspended sentence order would now be given an immediate custodial sentence
instead,*® and custodial sentence lengths would increase. Sentence lengths are
estimated to increase on average by 5 months for these offences, from 2 years 10
months to 3 years 3 months!® and, as a result, may lead to the need for
approximately 40 additional prison places per year.'’” This anticipated increase is
lower than that for section 10 cases (see below) as some cases already appear to be
taking a similar approach to that set out in the case of Privett. It should be noted that
this increase in sentence severity would be attributable to the change in case law
which is now incorporated within the guideline, rather than an intention of the Council
to influence sentencing practice.

The transcripts used for this analysis are cases from 2019, before the Court of
Appeal ruling occurred in May 2020; therefore, the findings presented here represent
the estimated impact of the guideline on 2019 sentencing practice. To calculate the
estimated impact, case specific details from the transcripts and knowledge of the
case law was used to establish the appropriate reduction to make for cases in which
no real child was present. Firstly, the harm and culpability levels were established,
then an assumed reduction (for the purposes of this assessment only) of up to one
year was applied from the starting point, before any other aggravation or mitigation

14 Of the 28 Crown Court transcripts analysed, 21 transcripts (75 per cent) were identified as relating to cases in
which no real child was present; most of these were identified as police undercover operations, but a small
proportion were identified as vigilante action.

15 Very few transcripts were analysed for those sentenced to community orders or suspended sentence orders,
however, all those that were included in the analysis, saw the sentence increased to an immediate custodial
sentence. Therefore, this estimate provides an indication of the movement of sentences in relation to these
cases.

16 This ACSL was calculated using the sampled transcripts and represents the estimated average custodial
sentence length of the section 14 offences within the transcript analysed where no real child was involved. It
does not reflect the whole case mix of this offence and as such is not comparable to the ACSL set out in the
‘Current sentencing practice’ section of this document.

17 Using evidence from the transcript analysis, it has been estimated that around 75 per cent of offenders
sentenced for the section 14 offence were sentenced for cases in which no real child existed, therefore this
proportion has been applied to the overall number of offenders sentenced for this offence in 2019 to allow an
estimation of the impact of this change
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was applied. This was then compared to the original sentence to allow an estimate of
the impact based on 2019 sentencing outcomes. The transcripts used for this
analysis are cases from 2019, as such, the findings presented here represent the
estimated impact of the guideline on 2019 sentencing practice. To calculate the
estimated impact, case specific details from the transcripts and knowledge of the
case law was used to establish the appropriate reduction to make for cases in which
no real child was present. Firstly, the harm and culpability levels were established,
then an assumed reduction (for the purposes of this assessment only) of up to one
year was applied from the starting point, before any other aggravation or mitigation
was applied. This was then compared to the original sentence to allow an estimate of
the impact based on 2019 sentencing outcomes.

At the draft stage resource assessment (for which the latest available data was from
2019), it was anticipated that after May 2020, more sentencers would follow the
approach set out by the Court of Appeal and that subsequently sentences may
increase for offences in which no real child was present and that the revised
guideline itself would have little impact on sentencing practice. However, the most
recent sentencing data shows that the overall ACSL (which includes offending where
there was a real child victim as well as offending where there was not) has remained
stable at around 3 years across both 2019 and 2020. If sentencers had begun
applying the guidance in May 2020, given that in 75 per cent of the transcripts
studied by the Council no real child was present, we may have expected to see at
least a small increase in the length of sentences given to offenders receiving
immediate custody; however, this does not appear to have been the case. This may
reflect the fact that some sentencers were following this approach even before May
2020, that the reductions being made for the lack of a real victim are substantial, and/
or the case mix before the courts. However, It is possible that the guideline may help
to further reinforce a change in sentencing practice when it comes into force, with the
courts applying the guidance to cases in which no real child was present, resulting in
an increase in sentence length for these cases and a subsequent need for some
additional prison places.*®

During the consultation period, research with sentencers was conducted to
understand how the guideline would be applied in practice. Sentencers were
presented with scenarios in which an offender had engaged in a section 10 offence
where the child victim was not real. All sentencers arrived at the same categorisation
and all made downwards adjustments as the case involved no actual child. However,
the size of the adjustments made varied and, as such, the guideline has been altered
since the draft stage to ensure a consistent approach, to be clearer that only a very
small reduction will usually be appropriate in such cases. Therefore, it is still
anticipated that the guideline will mean Courts follow the Court of Appeal approach
closely and sentencing severity for section 10 cases where no actual child is involved
will increase. It is important to note that the Police, Crime, Sentencing and Courts Act
2022 is expanding the list of offences that may be arranged or facilitated for a section
14 offence to occur to include sexual offences committed against children under 13
(sections 5 to 8 of the SOA). The Council intends to make consequential
amendments to the guidelines to reflect these changes. Any resource impact from
these further amendments would be the result of legislative changes, rather than
changes the Sentencing Council has initiated. However, due to the nature of these

18 The estimations presented in this resource assessment are upper estimates of what the Council anticipate will
happen, based on the information available
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offences and the harm factors presented in their guidelines, it is anticipated that this
change will have little impact on sentencing outcomes for this offence and, as such,
any impact on prison or probation resources will be negligible (see further detalil
below on section 8).

Causing or inciting a child to engage in sexual activity (section 10)

The revised guideline for causing or inciting a child to engage in sexual activity
repeats the guidance set out in the offence of arranging or facilitating the commission
of a child sexual offence: that sentencers should identify the category of harm on the
basis of the sexual activity the offender intended, rather than the sexual activity that
occurred, then apply an appropriate downward adjustment at step 2.

Transcripts of Crown Court judges’ sentencing remarks have been analysed in
relation to the new guideline and cases where there was no real child or where the
activity was incited with a real child but did not take place have been identified.
These cases have been analysed to try to determine how sentences may change
under the additional guidance.®

Similarly to the section 14 offence, the categorisation of harm for section 10 offences
IS expected to increase for cases where there is no real child or where the activity
was incited with a real child but did not take place. These cases account for just over
half (54 per cent) of those sentenced for section 10 offences and the analysis
suggested that the harm would increase from level 3 under 2019 sentencing practice
to level 1 under the revised guideline, with a reduction applied to allow for the lesser
harm actually caused. Due to this, it is estimated that on average, immediate
custodial sentences for cases where there was no real child or where the activity was
incited with a real child but did not take place may increase by about 2 years 4
months, from 1 year 2 months to 3 years 6 months,?° resulting in a need for
approximately 190 additional prison places per year. This increase in sentence
severity would be attributable to the change in case law which is now incorporated
within the guideline, rather than an intention of the Council to influence sentencing
practice. It is also expected that in cases where a real child was present or the sexual
activity took place, sentences will remain unaffected by this change.?!

As with the section 14 offence, the transcripts used for this analysis are cases from
2019, before the Court of Appeal ruling occurred in May 2020; therefore, the findings
presented here represent the estimated impact of the guideline on 2019 sentencing
practice. To calculate the estimated impact, case-specific details from the transcripts
and knowledge of the case law was used to establish the appropriate reduction to
make for cases in which no real child was present. Firstly, the harm and culpability
levels were established, then an assumed reduction (for the purposes of this
assessment only) of up to one year was applied from the starting point, before any

19 Of the 26 transcripts relating to causing or inciting a child to engage in sexual activity analysed, 14 were
identified as involving no real child or where the activity was incited with a real child but did not take place.

20 This ACSL was calculated using the sampled section 10 transcripts and represents the estimated average
custodial sentence length of the specific offence within the transcript analysed where no real child was involved

21 Using evidence from the transcript analysis, where 54 per cent of offenders sentenced for section 10 offences
were sentenced for offences in which no child was harmed, this proportion has been applied to the overall
number of offenders sentenced for this offence in 2019 to allow an estimation of the impact of this change.



Final Resource Assessment: Sexual Offences 11

other aggravation or mitigation was applied. This was then compared to the original
sentence to allow an estimate of the impact based on 2019 sentencing outcomes.

As with the section 14 offences, at the draft stage resource assessment (for which
the latest available data was from 2019) it was anticipated that after May 2020,
sentencers would follow the approach by the Court of Appeal and that subsequently
sentences may increase for offences in which no real child was present and that the
revised guideline itself would have little impact on sentencing practice. However, the
most recent sentencing data shows a slight decrease in the overall mean ACSL
(which includes offending where there was a real child victim as well as offending
where there was not) between 2019 and 2020, from 3 years 11 months to 3 years 3
months. If sentencers had begun applying the guidance in May 2020, given that in 54
per cent of the transcripts studied by the Council no real child was present, we may
have expected to see at least a small increase in the length of sentences given to
offenders receiving immediate custody but, this does not appear to have been the
case. This may reflect the fact that some sentencers were following this approach
even before May 2020, that the reductions being made for the lack of a real victim
are substantial, and/ or the case mix before the courts. Furthermore, given that the
recent case of Reed and Others [2021] EWCA Crim 57 in April 2021 confirmed that
the principles set out in the May 2020 Court of Appeal ruling are relevant to section
10 offences, it may be possible that sentencing severity increases following this more
recent guidance. It is therefore difficult to determine the impact of including the Court
of Appeal guidance within the new guideline. It is possible that the guideline may help
to further reinforce a change in sentencing practice when it comes into force, with the
courts applying the guidance to cases in which no real child was present. If this is the
case, we might expect an increase in sentence length for these cases and a
subsequent need for some additional prison places.®

Research with sentencers was conducted during the consultation stage. This
explored how sentencing practice may be influenced by the additional wording in the
guideline after the Court of Appeal ruling when sentencing section 14 cases where
there was no real child victim. As with the section 14offences, the research
suggested that there was a consistent approach to the offence categorisation and a
subsequent reduction was made at the start of step 2 to account for the lack of real
child. However, there was a varied approach to the adjustment, so the guidelines
have been altered to account for this to be clearer that only a very small reduction will
usually be appropriate in such cases. We therefore still anticipate that the severity of
these sentences may increase under the new guideline, in line with the guidance
given by the Court of Appeal.

The revised guideline also adds additional guidance for sentencers on cases where
offences are committed remotely or online, clarifying that sentencers should draw no
distinction between activity caused or incited in person and activity caused or incited
remotely, nor between the harm caused to a victim in this jurisdiction and that caused
to a victim anywhere else in the world. Due to the small number of offences of this
nature captured by the transcripts, it is difficult to estimate the effect of this change
on sentencing outcomes. However, it is expected that the changes to the guideline
(and similar changes to other relevant guidelines) will help improve consistency when
sentencing these cases, that it reflects current practice to a large extent, and any
impact on sentences is likely to be small since the number of offenders sentenced for
this type of offence is so low.
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Causing or inciting a child under 13 to engage in sexual activity (section 8)

The revised guideline for causing or inciting a child under 13 to engage in sexual
activity follows the same structure as the section 10 offence and advises sentencers
to identify the category of harm on the basis of the sexual activity the offender
intended rather than the sexual activity that occurred, then apply an appropriate
downward adjustment at step 2.

Due to the nature of this offence and the harm factors presented in the guideline as it
currently exists, it is not anticipated that this additional information would cause the
harm category to increase for cases where no real child is involved, or the offence is
incited but does not occur. The factors within the guideline that would lead to the
higher levels of harm would usually require a real child to exist or for some aspect of
the offending to have actually occurred, (for example, abduction and forcing entry
into the victim’s home). It is therefore anticipated that this change will have little
impact on sentencing outcomes for this offence and as such any impact of
correctional resources will be negligible.

Other causing and inciting sexual offences (sections 17, 31, 39, 48 and 52)

Due to very low volumes, the resource impacts for causing and inciting sexual
offences (sections 17, 31, 39, 48 and 52) have been grouped together.

The additional explanatory wording provided within the guidelines for the section 8
and 10 offences, highlighting that sentencers should identify the category of harm on
the basis of the sexual activity the offender intended rather than the sexual activity
that occurred, then apply an appropriate downward adjustment at step 2, is also
being applied to all other causing and inciting offence guidelines, to provide clarity on
how sentencers should approach cases where no real victim is involved, or the
offence is incited but does not occur.

Due to small volumes of these offences, it is difficult to estimate the effect of this
change on sentencing outcomes, however, it is possible that this change may
increase sentencing severity for these specific cases and consequently have an
impact on correctional resources. Although it is not possible to quantify what this
impact might be, it is anticipated to be minimal due to the small number of offenders
sentenced for these offences, with a negligible impact on prison and probation
resources.

Risks

Risk 1: The Council’s assessment of current sentencing practice is inaccurate

An important input into developing sentencing guidelines is an assessment of current
sentencing practice. The Council uses this assessment as a basis to consider
whether current sentencing levels are appropriate or whether any changes should be
made. Inaccuracies in the Council’'s assessment could cause unintended changes in
sentencing practice when the new guidelines comes into effect.

This risk is mitigated by information that is gathered by the Council as part of the
guideline development and consultation phase. This includes providing case
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scenarios as part of the consultation exercise which are intended to test whether the
guidelines have the intended effect and inviting views on the guidelines. However,
there are limitations on the number of factual scenarios which can be explored, so
the risk cannot be fully eliminated. Transcripts of judges’ sentencing remarks have
provided a more detailed picture of current sentencing practice for these offences
which has formed a large part of the evidence base on which the resource impacts
have been estimated, however it should be noted that these are rough estimates
which should be interpreted as indicative of the direction and approximate magnitude
of any change only.

Risk 2: Sentencers do not interpret the new guidelines as intended

If sentencers do not interpret the guidelines as intended, this could cause a change
in the average severity of sentencing, with associated resource effects.

The Council takes a number of precautions in issuing new guidelines to try to ensure
that sentencers interpret them as intended. For the new section 15A guideline,
sentencing ranges have been decided on by considering sentence ranges in the
existing Sexual Offences guidelines, in conjunction with sentencing data and Council
members’ experience of sentencing. Transcripts of sentencing remarks of relevant
sexual offence cases have been studied to gain a greater understanding of current
sentencing practice and to ensure that the guidelines are developed with current
sentencing practice in mind. Research with sentencers carried out during the
consultation period has helped to identify possible issues with the interpretation and
application of the guideline, and amendments have subsequently been made to the
definitive guideline.

Consultees have also fed back their views of the likely effect of the guidelines, and
whether this differs from the effects set out in the consultation stage resource
assessment. The Council also uses data from the Ministry of Justice to monitor the
effects of its guidelines to ensure any divergence from its aims is identified as quickly
as possible.
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