Annex A: Current evidence on the effectiveness of sentencing with reqgard to

reoffending: a 2018 update on the 2017 review

1. Summary

¢ 1In 2017, we reviewed the literature since 2006 on the effectiveness of sentencing
with regard to reoffending. This is the first annual update to this work, which includes

only high-quality studies.

e Firstly, concerning the effects of non-custodial and short custodial sentences,
the international literature suggests that reoffending rates are the same or slightly
higher following short-term custody compared to sentences served in the community.
In late 2017, the Campbell Collaboration' concluded, “Overall the evidence shows
that recidivism by offenders given non-custodial sentences is no higher, if not lower,

than those given custodial sentences”.

e Inour review in 2017 it was concluded that UK studies produced by the Ministry of
Justice (MoJ) presented high quality evidence that court orders (i.e. community
orders and suspended sentence orders) are associated with lower reoffending
compared to custodial sentences of less than a year. A 2018 follow up to this work
has suggested this effect is driven by the behaviour of repeat offenders, the odds? of
reoffending increasing significantly for offenders with 11 or more previous

convictions.

e As at 2017, high quality studies into the effects of duration of custody on re-
offending tended to show short-term custody as associated with a negative effect
on reoffending compared to longer periods of custody. Two Dutch studies now
suggest that length of incarceration is unrelated to recidivism when sentences are
very shorti.e. up to around a year; and US studies have suggested that relatively

long sentences could be shortened without impacting on recidivism.

o Last year we also concluded that there is high-quality evidence to suggest that some

requirements and combinations of requirements in community orders can reduce

1 The Campbell Collaboration produces comprehensive syntheses of high-quality research for the
benefit of policy makers and practitioners, so promoting evidence-based policy and practice. Its work
is highly regarded in social science.

2 Broadly speaking, a measure of the likelihood of reoffending within a designated follow up period, in
most cases, one year.



reoffending (specifically, curfew orders, supervision orders and programme
requirements) and no further evidence has been published to support or cast doubt
on that conclusion. However, one US study has since bolstered support for
intensive supervision as an alternative to custody, finding significantly lower
recidivism amongst offenders supervised intensively compared to those receiving

normal supervision.

o Lastly, a handful of studies have added weight to the evidence that certain
programmes (that may be incorporated into sentences in England and Wales) can
‘work’ in the sense of reducing reoffending, specifically: sex offender, drug, alcohol
and mental health treatment programmes and restorative justice conferencing.
Taken together with earlier work, we conclude there is particularly good evidence for
drug misuse treatments and restorative justice conferencing; good evidence for
anger management programmes for violent offenders and offending behaviour
programmes (although no new work has augmented the evidence base on these);
mixed evidence for drink driver requirements and mentoring programmes (again,
no changes from 2017); and improving evidence for sex offending behaviour

programmes, alcohol treatment programmes and mental health interventions.

2. A reminder of the scope of this review

The original review encompassed UK and international studies on adult offenders reported in
peer reviewed journals, government reports and other publications (e.g. Campbell
Collaboration reviews) from 2006 to August 2017. This update covers high quality research?

published since then, to August 2018.

Whilst sentences serve multiple purposes (e.g. punishment, deterrence, rehabilitation) and
have multiple effects (e.g. incapacitation, changes to social relationships), in this review we
look only at reoffending, as this outcome is measurable, and relates to both deterrence and

rehabilitation.

In the original review, we drew conclusions based on both the extent and quality of the

available evidence, and what this evidence says about the effect of the sentence on

3 High quality research will have an adequately large and representative sample for the method used,
will examine behaviour before and after the sentence, and will ensure that as many additional factors
as possible (aside from the sentence) which might influence sentencing behaviour are controlled for,
so that we can confidently infer that the results are due to the sentence rather than extraneous
factors.



recidivism or reoffending. Evidence was characterised as either high or good quality,
mixed quality, or weak/insufficient. In this update, for each group of studies reviewed, we
first summarise the position in the 2017 review, and then summarise the up-to-date,
additional evidence, highlighting any changes to our overall assessment of the strength of

the evidence and the conclusions we can draw from it.

3. Comparative studies of custodial versus non-custodial sentences

In 2017 we noted that there appears to be a growing consensus amongst criminologists
internationally that the effect of short-term custody is neutral or slightly criminogenic
compared to sentences served in the community. The position has been since summarised
by the Campbell Collaboration in a 2017 policy brief, “Overall the evidence shows that
recidivism by offenders given non-custodial sentences is no higher, if not lower, than those

given custodial sentences” (p.1).

We found only one additional, high quality international study to add to the evidence base
(Caudy et al., 2018). This examined the relative impact of jail versus probation on the
recidivism of adult offenders sentenced in a large urban county in the USA (sample or ‘n’ =
15,727). The study design controlled for most of the factors which have been shown to effect
recidivism (age, criminal history, current offence type and risk of future offending), enabling
us to be relatively confident that any differences found between those receiving a jail
sentence and those receiving probation are most likely attributable to the difference in
sentence. The authors found that jail incarceration increased the odds of recidivism by men
by 140 per cent, and women by 117 per cent. The criminogenic effect of jail was
exacerbated for offenders assessed as having a high risk of recidivism and those with
particular needs (e.g. drug abuse and ‘family stress’, defined as marital or family
relationships that presented major disorganisation or stress for the individual). Whilst a
limitation of the study is that the data did not contain information on the length of
incarceration — without this, and a measure of offence severity, it is possible that those
sentenced to probation were simply less serious or entrenched offenders than those
sentenced to jail — in the US, those incarcerated in jails (as opposed to prisons) are usually
serving short sentences of less than a year for low seriousness crimes.* This means the jail
and probation groups are in practice likely to be fairly comparable, making the study valid

and reliable.

4 https://www.hg.org/legal-articles/what-is-the-difference-between-jail-and-prison-31513




The 2017 review also concluded that there is good evidence from UK studies that non-
custodial sanctions are associated with lower reoffending than short-term custody. The
conclusion was largely based on two high quality studies from the ModJ (MoJ, 2013; Mews et
al., 2015). The 2015 analysis found that court orders® were associated with significantly
lower proven reoffending compared to short-term custody, the one-year reoffending rate
being around four percentage points® lower for the former group compared to the latter,
averaging the difference across cohorts. As per the earlier study (MoJ, 2013), the difference
was greater for suspended sentence orders than community orders, at around -7 and -3
percentage points respectively. Note that whilst these percentage point differences were
statistically significant and replicated across several large cohorts of offenders,” the size of
the effects are not particularly large: the difference of five percentage points found for the
2008 cohort after one year equates to an eight per cent reduction in the number reoffending
amongst the court order group. That said, reoffending rates are high (at around 60 per cent
after one year in this sample) and they are also stable, so a difference of this size may still

be worth taking notice of when thinking about sentencing policy.

Building on this work, a more recent ModJ paper re-analysing the same data (Hillier and
Mews, 2018) examined whether the headline finding favouring court orders over short
custodial sentences differed according to offender characteristics. Most interestingly for our
purposes, the study found that court orders held greater benefits for those with a high
number of previous convictions. Specifically, for those offenders with between zero and
ten previous convictions, the odds of reoffending did not differ significantly between those
who had served the short custodial sentence compared to those who were starting a court

order.2 However, for those with 11-15 previous convictions, the odds of reoffending were 14

5 Community order or suspended sentence order.

6 When we are looking at differences in percentages, we usually measure this in percentage points
i.e. the number of points between the first and second percentage. This is different from percentage
difference, which is the percentage increase or decrease across two different values.

7 Those beginning their community or suspended sentence, or being released from prison on a
sentence of under 12 months, in 2008, 2009, 2010 and 2011.

8 This study and its predecessor compared adult offenders released from a custodial sentence of
under 12 months with those commencing a court order. This is a limitation of the method, since the
latter group would most likely be under probation supervision in the follow up period, whereas the
custodial group would not — hence the comparison is not quite ‘like for like'. If this study was repeated
using more recent data, the authors note that the supervision of offenders released from short-term
custody (since February 2015) may ‘reduce the gap in reoffending outcomes between short-term
custody and court orders for certain types of offender’ (p.4), post-sentence supervision being intended
to reduce the likelihood of reconviction. However, a recent, high quality study from the USA (Harding
et al., 2017) suggests the opposite might be true: this study found that offenders released from prison
(and supervised) were indeed more likely to reoffend in the years post-release compared to those
sentenced to probation, but that this was driven by technical violations of the terms of their parole
rather than new substantive crimes. Because supervision makes breach offences more likely and
perhaps new crimes more detectable, post-sentence supervision for those leaving prison might mean

4



per cent higher for the custodial group compared to the non-custodial group, rising to over a
third higher for those with 16 or more previous convictions.® Suspended sentence orders
were associated with lower levels of reoffending than community orders in general, and were

most effective for those with no previous offences.

The study also showed that, after controlling for number of previous offences, the use of
court orders had a greater benefit for young (18-20 years) and older (over 50 years)
offenders. However, the odds of reoffending under the various conditions (short term
custody, suspended sentence and community orders) did not differ by gender or ethnicity, so
both male and female, Black, White and Asian offenders showed the patterns discussed

above.
4. Duration of custody

The 2017 position on duration of custody was that there is a small amount of high quality
evidence from the UK and USA to suggest that short prison terms, mostly of less one
year, may be criminogenic relative to longer terms (MoJ, 2013; Meade et al., 2012;
Mears et al., 2016). One of these (Mears et al., 2016) found a curvilinear relationship
between length of custody and recidivism, such that greater time served initially increased
recidivism, but then after one year decreased it and after approximately two years exerted
no effects. These authors suggest that the criminogenic effects of prison may accumulate
rapidly in the first year as, for example, prosocial ties to employment and family are broken,
anti-social ties accumulate and social capital is lost. Then inmates may adjust, social bonds
may slowly be restored or the effects of rehabilitation programmes in prison may kick in. The
effects of these positive factors may then level off. Meade et al. (2012) found that time
served was associated with decreasing recidivism, but this effect only reached statistical
significance after five years, which may be when inmates ‘aged out’ of the peak years of

offending (it is well known that offending decreases with age).

A few high-quality US studies published in the last year or so have aimed to assess whether
prison lengths could be shortened without impacting negatively on reoffending. Two of these
studies (Rhodes et al., 2018; Hunt et al., 2018) concluded that prison stays could be

shortened without incurring an increase in recidivism. For example, in a natural

more reconvictions, widening, rather than narrowing, the reconviction gap between short-term custody
and court orders.

9 In 2017, of all offenders sentenced for indictable offences (indictable only and triable either way,
combined), 39% had 11 or more previous cautions or convictions. Of all offenders sentenced for
summary offences, 22% had 11 or more previous cautions or convictions.



experiment,'® one group of crack cocaine offenders who had had their sentences commuted
by an average of 30 months because of a retroactively-applied change in sentencing policy
were found to have exactly the same three-year recidivism rates as a ‘control’ group of
offenders who had served their full sentence, at 38 per cent in each case (Hunt et al., 2018).
Another US study using a smaller sample of male sex offenders (n = 671) found that
controlling for age, prior offending and risk of offending, the odds of reoffending decreased
by around 9 per cent for every year spent in prison, although for high risk offenders the
length of the prison term had the opposite effect, increasing the odds of returning to prison

by about 20 per cent with every year spent inside (Hsieh et al., 2018).

Another study has added to a small amount of research from the Netherlands that suggests
that length of incarceration is unrelated to recidivism when sentences are short i.e.
sentences ranging from less than one month to around one year don't really vary in their
effects on reoffending (Snodgrass et al., 2011; Wermink et al., 2018). However, it is not clear
the extent to which these results would generalise to the UK, where the prison context may
be quite different (typically the Dutch prison regime is seen as less oppressive than that of
other countries; see Raaijmakers et al., 2017) and the average length of stay is much longer

than the Dutch average prison term of four months.

Two further recent studies on the experience of short-term custody warrant mentioning.
These relate to the debate in criminology around the extent to which custody deters
offenders from reoffending (because it is recalled as an adverse experience) or the extent to
which countervailing processes (such as loss of pro-social ties and gain of anti-social ties, or
the labelling effect of being an ex-prisoner) may outweigh any such deterrent effect. Casting
doubt on the deterrent effect, one new study of short-term prisoners supports previous work
(Drago et al., 2011; Nagin and Snodgrass, 2013) in failing to show that recall of the prison
experience as harsh is associated with lower reoffending (Raaijmakers et al., 2017). The
second study, a qualitative examination of eight UK offenders serving sentences of less than
12 months, supports the view that short sentences are detrimental in key ways (Llievesley et

al., 2018). Participants felt that offending was needs-driven, was a way of life and part of

10 |n a natural experiment, groups do not have to be rigorously matched or matched using statistical
methods because it can be assumed that the external event (in this case, the retrospectively applied
change to sentencing policy), will be the only systematic difference between the group of interest and
the control group. Natural experiments are a rare event in social science, but are considered to be of
very high validity.

11 At March 2018, 46% of the prison population in England and Wales were serving a determinate
prison sentence of more than four years and less than 10% were serving a sentence of less than a
year. See: https://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN04334#fullreport




their identity, and the system failed to provide rehabilitation or post release support.
Released back into the same circumstances that shaped to their offending in the first place,
compounded by the consequences of being labelled an ex-prisoner, their return to prison felt
inevitable, such that, ‘they are essentially serving a life sentence in instalments’ (p.414).
Whilst the authors note that post-sentence supervision is a change in policy that may help
address the problem, evidence so far suggests that many prisoners are still being released
without their needs being met (Her Majesty’s Inspectorate of Probation, 2016). The same
inspectorate report suggests that prison staff share the view that short-sentenced prisoners
are likely to fail, and the authors suggest this makes it likely that the views of both prisoners
and staff, ‘feed into and worsen an already hopeless attitude for the future of these
participants’ (p.422). Although of course we cannot generalise from one study of eight
participants, it does add detail and credibility to the view that short-term sentences might

make reoffending more, rather than less likely.

5. Requirements of community sentences

We found two new studies relating to community sentences for this period. In 2017, based
largely on a high-quality ModJ study (Mews and Coxon, 2014), we concluded that there is
good evidence that intensive supervision as an alternative to custody can lessen frequency
of reoffending, but insufficient evidence that it can have a beneficial effect on the overall
proportion of offenders reoffending. A recent US evaluation of Michegan’s Swift and Sure
Sanctions Probation Programme’? found that the reoffending rate of the programme
participants was nine percentage points lower than that of a statistically matched control
group sentenced to probation as usual, and that the odds of reoffending were 36 per cent
lower (DeVall et al., 2017). Another US study found positive results for an intensive
supervision programme for drink driving offenders, although the quality of this study is less
clear, but they also note positive findings on intensive supervision from a 2015 meta-
analysis™ of four published reports on intensive supervision, all of which found a reduction in
recidivism (Barta et al., 2017). Taken together, it seems that these studies provide good
evidence that intensive supervision can be associated with lower reoffending,

although the US evidence is more supportive than that from the UK.

2 This is an ‘alternative to incarceration’ programme; these target high risk offenders and provide
intensive supervision combined with swift and certain sanctions for violations.

13 Meta-analyses use statistical methods to combine the results from multiple studies, in so doing
overcoming many of the limitations of each study in isolation.



6. Treatments and interventions

A clutch of recent studies have provided good evidence that certain treatments can have a
beneficial effect on reoffending. On mental health interventions, whilst a high-quality
Canadian study failed to find any effect on recidivism for a cognitive skills programme
(Kingston et al., 2018), the aforementioned UK analysis by Hillier and Mews (2018) was
more positive with regard to the mental health treatment requirement (MTHR). For those with
identified mental health issues, the MTHR was associated with significant reductions in
reoffending where it was used compared to similar cases where it was not. Specifically, the
reoffending rate was around 3.5 percentage points lower in the follow up year when it was
included as part of a community order, and 5 percentage points lower when it was part of a
suspended sentence order. Whilst last year we concluded that there was insufficient
evidence to judge the efficacy of mental health interventions, this year we can therefore
conclude that there is at least some good evidence that they can be associated with lower

reoffending.

In 2017, we concluded that there was good evidence for a beneficial effect of drug treatment
programmes on reoffending, and mixed evidence on alcohol treatments. A recent
longitudinal study (MoJ, 2017) has increased the weight of support for both. The study
looked at reoffending following community based treatments for substance misuse, using
data matching techniques linking data from the MoJ with data from Public Health England to
examine the same offenders (all those commencing a structured drug and alcohol treatment
in 2012, n = 133,000) in the two years before and after starting treatment. It found a
reduction of 44 per cent in the offending rate of participants from pre- to post, with opiate
clients showing the lowest decrease (of 31 per cent) and alcohol only clients, the largest
decrease (of 59 per cent). Whilst these figures seem very promising, we cannot fully infer
causality because without a matched control group we cannot be confident that the reduction
was due to the programme as opposed to other, unrelated factors. Note also that
participation in these programmes was not necessarily as part of a sentence — most of the
sample had not been recorded as committing a crime in the two years prior to treatment.
Hillier and Mews’ study (2018) also found that for those with an identified alcohol misuse
issue, the alcohol treatment requirement was associated with lower reoffending where it was
used compared to where it was not. Taken together we can conclude that there remains
good evidence for the positive effects of drug treatment, and there is now also some

good evidence for a positive effect of alcohol treatment.

We also concluded in 2017 that there was insufficient evidence for the efficacy of sex

offender treatment programmes, a conclusion that was influenced by disappointing results



from an evaluation of the UK’s core sex offender treatment programme, delivered in a
custodial setting (Mews et al., 2017). However, a recent systematic review and meta-
analysis from the Campbell Collaboration (Schmucker and Losel, 2017) suggests cognitive-
behavioural programmes for sex offenders can significantly reduce reoffending, the mean
recidivism rate across programmes being 10 per cent for treated offenders compared to 14
per cent without treatment. This review encompassed 27 studies across seven countries, but
did not include the most recent MoJ work. Interestingly, the results of individual studies were
very heterogenous, and the results for community-based interventions were more positive
than prison-based - indeed the authors conclude that there is still insufficient evidence that
in-prison interventions work, supporting the MoJ study. The review also suggests that more
individually-tailored treatment with some individual content work better than group-based
programmes, which again supports the conclusion of the authors of the MoJ study, who
suggest that group treatment may normalise individuals’ behaviour, making it seem less
wrong or different. Overall, we can now conclude that there is good evidence that sex
offender treatments can work in some settings, although the international evidence is

stronger than the UK evidence for this.

Last year we noted another recent review by the Campbell Collaboration (Strang et al.,
2013) showed strong support for restorative justice conferencing in reducing
reoffending, particularly in relation to violent crime. Likewise, a recent high-quality study
compared a group of drunk driving offenders who had attended a victim impact panel™ (n =
410) with offenders from the same court system who had not done so (n = 373) (Joyce and
Thompson, 2017). Controlling for some key variables (age, gender, previous drink driving
offences and previous convictions) it found that the odds of being reconvicted for another
drink driving offence after one year were 2.6 times as high for the comparison group
compared to those who had attended the panel, suggesting good support for the

effectiveness of restorative justice conferencing in this particular type of offending.

Finally, a ‘review of reviews’ takes a different slant to ask what doesn’t work in interventions
aimed at reducing recidivism (Barnett and Fitzalan Howard, 2018). Cutting across types of
intervention, they identify that neither punitive nor deterrence-based interventions, nor
discipline approaches (e.g. boot camps), nor community-based surveillance programmes

appear to work in isolation, without rehabilitative support. The problems that these

14 According to this paper, a typical victim impact panel solicits four or five victims to speak to drunk
driving offenders about how drunk driving changed their lives. The idea is to inculcate the personal
side of loss so that offenders can see the sorrow that victims have experienced as a result of alcohol-

related driving tragedies.



approaches share are: a failure to build skills which help people to behave differently in the
future; a failure to help offenders build a prosocial, non-criminal identity; a reliance on only
extrinsic motivation to desist (e.g. fear of getting caught); poor implementation; and a failure
to act on the eight key factors that research has shown are linked to reoffending (attitudes
and social networks that support crime; self-management and impulse control issues; lack of
pro-social relationships;' homelessness and living in a criminal neighbourhood; substance
misuse; lack of positive recreation activities; and lack of or unstable employment) — many of

which are factors that a short prison term may most likely worsen.

7. Conclusion to the 2018 update

This year’s update of last year’s review has added a further, high-quality study to the
growing body of work which suggests that short-term custody is associated with slightly
higher reoffending than sentences served in the community (Caudy et al., 2018). A further
analysis of the data used in MoJ’s important 2015 study of short-term custody compared
with court orders suggests that the criminogenic effect of the former ‘kicks in’ when offenders
have 11 or more previous convictions (Hillier and Mews, 2018). Evidence from the
Netherlands suggests recidivism rates do not vary appreciably when we compare very short
sentence lengths with one another (Wermink et al., 2018). Meanwhile other studies, focusing
on the offenders’ subjective experience, have cast doubt on the idea that the worse the
prison experience, they less likely you are to reoffend (Raaijmakers et al., 2017), and added
more granular detail to the reasons why short prison terms may be criminogenic (Llievesley
et al., 2018). Interestingly, a couple of US studies have also suggested that sentences could
be shortened appreciably without having a negative effect on recidivism (Hunt et al., 2018;
Rhodes et al., 2017).

A handful of studies have bolstered the evidence that certain policies and programmes can
‘work’ in the sense of reducing reoffending, these being: intensive supervision (DeVall et al.,
2017); sex offender, drug, alcohol and mental health treatment programmes (Schmucker
and Losel, 2017; ModJ 2017 and 2018); and restorative justice conferencing (Joyce and
Thompson, 2017). And finally, an interesting paper by two psychologists has summarised
what interventions don’t seem to work in reducing reoffending, and why (Barnett and Fitzalan
Howard, 2018).

15 Several studies published this year have suggested the importance of quality of relationships in
determining reoffending and desistance from reoffending (Atkin-Plunk and Armstrong, 2018; Brunton-
Smith and McCarthy, 2017).
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